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PREFACE 



During my term of office a considerable number of interest- 
ing, if not important, cases came before me for judicial deter- 
mination. 

The questions involved were often elaborately argued and 
briefed by learned cotuisel, and much thought was given to the 
preparation of the opinions filed. 

There being no place for these in our systems of Reports, the 
suggestion has been made by several leading members of the 
Philadelphia Bar, that their publication would be of interest to 
the legal profession. 

I have acted upon this suggestion and the more important 
cases, syllabused and indexed, with notes indicating final de- 
cision on appeal, I have caused to be printed in a limited num- 
ber for distribution among those who I thought would feel in- 
terested. 

If I might be permitted to entertain the hope that the re- 
cipients of this volume would receive it as nothing more than 
a slight evidence of my deep appreciation of the very flatter- 
ing expression of approval of my work as Register sent to me 
by my brethren of the Philadelphia Bar at the close of my term 
of office, and which I have caused to be herein inserted, I 
shotild fed amply repaid for any effort expended in and about 
its publication. 

In the arrangement of this book, I am much indebted to my 
friends, Alex. Simpson, Jr., Esq., for valuable suggestions; 
Jerome J. Rothschild, Esq., for generous and indispensable as- 
sistance, and Robert M. Boyle, Esq., for material aid. 

J. S. 
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Philadelphia, December 19, 1903. 

Hon. Jacob Singer^ 

Register of Wills. 

Dear Sir: 

On the occasion of your retirement from office some members 
of the Philadelphia Bar desire to express their appreciation of 
the manner in which you have discharged your official duties. 
They have been led to this expression by the following consid- 
erations : 

You brought to the office a knowledge of the doctrines of law 
which you had acquired by close study, and with the practical 
aiq>lication of which you had familiarized yourself by a varied 
practice. You made use of this knowledge in the solution of all 
questions which came before you, after a careful examination 
of the evidence, a careful finding of facts and after an intelli- 
gent and impartial application of pertinent legal rules. You 
were patient, courteous and attentive at all hearings before you, 
as well to the witnesses whose testimony you had to consider, 
as to the arguments of counsel upon the law and evidence. You 
preserved the proper dignity and judicial tone which should 
mark the discharge of the important duties which you were 
called upon to perform and in addition to the above we may say 
that, so far as the purely business or administrative side of your 
office is concerned, it was found by all to be marked by energy, 
promptness and a desire to accommodate every one who came 
on proper business to yourself or your assistants and clerks. 

We therefore feel it but right to offer you in this brief form 

our congratulations upon your successful discharge of the 

duties of the office of Register of Wills of Philadelphia County ; 

and beg to remain 

Very truly yours, 

John G. Johnson, J. B. Townsend, Jr., 

Geo. Tucker Bispham, John R. Read, 

William H. Staake, John F. Lewis, 

M. Hampton Todd, George Wharton Pepper, 

Alex. Simpson, Jr., Alex. M. DeHaven, 

Thomas Leaming, Henry Budd, 

iv 



James Gay Gordon, 
Henry C. Terry, 
Jos. L. Caven, 
Jno. C. Bell, 
Sam^l M. Hyneman, 
J. Martin Rommel, 
Frank P. Prichard, 
Dimner Beeber, 
William S. Stenger, 
A. T. Freedley, 
I. Hazleton Mirkil, 
V. Gilpin Robinson, 
A. A. Hirst, 

Thomas DeWitt Cuyler, 
John Cadwalader, 
John M. Gest, 
Hampton L. Carson, 
A. S. L. Shields, 



Geo. S. Graham, 
Charles Biddle, 
William F. Harrity, 
S. Davis Page, 
R. L. Ash hurst, 
Sam'l Dickson, 
Joseph deF. Junkin, 
H. Gordon McCouch, 
Edwin Jaquett Sellers, 
W. W. Porter, 
Francis Fisher Kane, 
Henry M. Dechert, 
Francis E. Brewster, 
Henry LaBarre Jayne, 
E. Spencer Miller, 
Franklin L. Lyle, 
Francis Shunk Brown, 
W. Horace Hepburn, 



Eli Kirk Price. 
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WILLIAMSON'S ESTATE. 

Decided March 13, 1901. 

(i) Domicil is a place where one goes to live permanently and estab- 
lish a home, to which, after absence, he would return. 

(2} Under the law, a change of domicil, and especially a domicil of 
origin, must be made animo et facto, and unless it can be shown by clear 
and satisfactory evidence that the decedent intended to abandon her domi- 
cil of origin, the presumption of its continuance would have to be over- 
come by the strongest kind of testimony. 

(3) The intention in going to a new habitation not to live there, but to 
die there, without intending to abandon the domicil of origin, would seem 
to negative all principles involved in a change of domicil. 

(4) Where, therefore, an aged woman, who was born and for nearly 
seventy years resided in Philadelphia County, not expecting to live more 
than a few months, removed to Bucks County in order to spend her few 
remaining days in preparing certain real estate she owned there for the 
purposes to which she intended to dedicate it by will, it was held that, at 
the time of her decease, fourteen months after the removal, the deceased 
was a resident of Philadelphia County and that her will was properly 
offered there for probate. 

(5) There is a doubt whether it is not against public policy as tending 
to foster litigation for a public officer of another county than that in which 
a will is offered for probate, to object to such probate, without making it 
appear that the county of which he is an officer or the Commonwealth of 
Pennsylvania has any interest that could in any way be affected. 

Henry P. Brown, for the petitioner. 
Robert M. Yardley, contra. 

Opinion. — On the twenty-third day of January, 1901, the 
petition of the Fidelity Insurance, Trust and Safe Deposit 
Company and Henry P. Brown, Esq., executors named in the 
last will and testament of Mary A. Williamson, deceased, was 
presented, praying for the admission to probate of said last will 
and testament and the issuance of letters testamentary thereon. 

7 
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To the granting of this petition, objection was njade by 
John T. Fish, Esq., Register of Wills of Bucks county, upon 
the ground that the residence of the decedent, which was set 
forth in the petition to be in the County of Philadelphia, was 
in point of fact in Falsington, Bucks county, and that the Reg- 
ister of Wills of Philadelphia county, had, therefore, under the 
provisions of the Act of Assembly of the Commonwealth of 
Pennsylvania, approved March 15, 1832, no jurisdiction in 
the premises. 

Upon the hearing of the matter, it appeared that the dece- 
dent died on the thirteenth day of January, 1 901, at Falsington, 
Bucks county, and it was contended that her residence, within 
the meaning of the Act of Assembly, was at that place. The 
facts are, that the decedent, at the time of her death, was up- 
wards of eighty years of age, was bom and for nearly sev- 
enty years resided in the City of Philadelphia, where her 
parents and grand-parents had lived and died before her. De- 
cedent was also buried in the City of Philadelphia. She lived 
for many years with her grandfather, Peter Williamson, in 
Philadelphia, and after his death had an establishment of her 
own suitable to her wealth and station in life, on Pine street, 
Philadelphia, which property was owned by her and occupied as 
a residence until a few years ago, when she went to reside v^ith 
her sister, Mrs. Roberts, at 1935 Chestnut street, Philadel- 
phia, until the death of the latter in 1899. There seems to be no 
question whatever that until this time her residence had always 
been, and was, in Philadelphia. It further appears that in the 
fall of 1899, the decedent, who was in very feeble health, suffer- 
ing from an affection of the heart, which was expected to 
result fatally almost at any time, and who did not herself 
anticipate living more than a few months, went to Falsington, 
Bucks county, where she owned some real estate, part of which 
had been given to a local charity there and the remainder de- 
vised in her will for similar objects, for the purpose of devot- 
ing her few days of life (as anticipated) to having certain re- 
pairs and alterations made to the property there to agree with 
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her views of its utility for the charitable purposes she intended 
it 

Her household goods and effects had previously been sold 
with the exception of a small odd lot of household furniture 
which she intended for use in a little house to be fitted up as a 
rectory, adjacent to the church, which was a part of her char- 
itable scheme. She ordered certain repairs to this little pro- 
perty to make it habitable for the purpose intended, and went 
there to reside during the performance of this work, doubtful 
in her own mind whether she would survive its completion. 
Her family plate, personal property and books remained in 
Philadelphia in the possession of the Fidelity Insurance, Trust 
and Safe Deposit Company, who continued as her agent, as to 
her large holdings of both real and personal estate in Philadel- 
phia, forming the bulk of her property. 

Much to the surprise of those interested in her welfare, she 
lived on for a period of about fourteen months, until her death, 
in Falsington. It has been contended that her going there in 
the autumn of. 1899, and living there for the period aforesaid, 
constituted her a resident of Bucks county. In support of this 
contention it was testified to by two witnesses that decedent 
declared subsequently to her going to Falsington in 1899, that 
she expected to spend the remainder of her days "in her little 
home" there. It was also shown that she spent part of pre- 
vious years at Falsingfton while she was an unquestioned resi- 
dent of Philadelphia. 

On the other hand, it was testified to by three witnesses called 
by the proponents of the will, one of whom was the personal 
companion of decedent for over ten years, that the purpose of 
her going to Falsington was to get her property in shape for the 
charitable use intended by her in her will, and inasmuch as she 
expected to die at almost any time, that the balance of her life 
would be spent there, but that decedent had expressly and dis- 
tinctly declared that she was not to be considered a resident of 
Bucks county. It was further shown that decedent had spent 
her winters in the latter part of her life in various places, with 
her companion, where she sought recreation and enjoyment. 
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Some stress was also laid upon the fact, though legally of little 
weight, that decedent, immediately prior to her going to Fal- 
sington in the fall of 1899, described herself as being resident 
in Philadelphia in the will which is offered for probate. 

Before proceeding to the discussion of the question of domi- 
cil, it would be well here to remark that there is considerable 
doubt in the mind of the Register whether the question is pro- 
perly raised in this case, inasmuch as the party objecting to the 
probate of decedent's will is not a party interested. No one in 
any way interested in the distribution of this estate has joined 
in the objection, and as the record stands it is made solely by a 
public official, without making it appear that the county of 
which he is an officer or the Commonwealth of Pennsylvania 
has any interests that could be in any way affected. The Reg- 
ister is very much inclined to the view that this is manifestly 
against public policy, as tending to foster and encourage litiga- 
tion. There may be cases wherein the Register of Wills acting 
in his capacity as agent for the Commonwealth for the collec- 
tion of collateral inheritance tax might be obliged to pursue 
statutory remedies for the protection of the interests of the 
Commonwealth, where those interests were threatened ; and if 
there were any such question raised in this case, it might 
receive consideration. 

It is desired, however, to place the decision of this question 
upon the more strictly legal basis of domicil, rather than upon 
the question of public policy before alluded to. 

The word "residence" when used in constitutional provis- 
ions of Acts of Assembly has been uniformly held to be a con- 
vertible term with domicil, (Chase v. Miller, 41 Pa. 403) and 
the question in this case in reality is whether decedent's going 
to Falsington at the time and in the manner alleged, constituted 
a change of domicil — it having been clearly established that de- 
cedent's domicil of origin was in Philadelphia. Under the law 
a change of domicil, and especially a domicil of origin, must be 
made ammo et facto, and unless it can be shown by clear and 
satisfactory evidence that the decedent intended to abandon her 
domicil of origin, the presumption of its continuance would 
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have to be overcome by the strongest kind of testimony. From 
the numerous authorities in Pennsylvania on the subject of 
domicil, as well as the general principles of the law applicable 
thereto, it would seem that the definition of the word domicil 
would imply that it is a place where one goes to live perman- 
ently and establish a home, to which, after absence, he would 
return. In the judgment of the Register the element of going 
to a place to permanently live is the essential feature and must 
be present in the mind. In this case the uppermost thought of 
decedent in going to Falsington was, not to live there, but to 
die there, without intention to abandon her domicil of origin, 
and this would seem to negative all principles involved in a 
change of domicil. 

Under the decisions in Lowrey's Estate, 6 Superior Court 
Reports, 143 ; Mintzer's Estate, 2 District Reports, 584 ; Lewis* 
Estate, 10 Pa. C. C, 331, and many others, it is clearly held 
that a mere change of residence does not work a change of 
domicil. The longest residence might not be sufficient to estab- 
lish a domicil, while on the other hand a domicil may be ac- 
quired by the shortest residence. It is purely a question of in- 
tention to be gathered from the evidence. 

On listening to the testimony as given by the witnesses, and 
carefully considering the evidence, the Register is of the opin- 
ion that the last residence of the decedent in Falsington was 
of a merely temporary character, for a given purpose of attend- 
ing to certain work in pursuance of her charitable plans, the 
best evidence of which is her occupancy of a small building not 
even large enough to include her companion who had lived with 
her for ten years, and which building was intended by her, and 
furnished as for, the janitor, and thereafter intended as the 
rectory of the church ; the accommodations not being at all in 
harmony with her usual mode of living and station in life. 
Her stay in Falsington for fourteen months was far from 
showing an intention to change her domicil, and the Register 
cannot find otherwise than that it was largely accidental, owing 
to her enfeebled health and constant expectation of death. 
There is no satisfactory evidence in the case, of any abandon- 
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ment of decedent's domicil of origin, and under the facts as 
they appear the Register is satisfied that it was furthest from 
decedent's intention to make Falsington, Bucks county, her 
residence or domicil within the meaning of the Act of Assem- 
bly of March 15, 1832, limiting the jurisdiction concerning the 
grant of letters testamentary. The Register therefore finds as 
a fact that the residence or domicil of decedent at the time of 
her death was Philadelphia, and that her will was properly 
offered there for probate. 

The prayer of the petitioners for the admission to probate 
of the will of Mary Williamson, deceased, is therefore granted, 
and it is ordered that a decree be prepared to this effect, and 
that letters testamentary be duly granted according to law. 
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MARTIN'S ESTATE. 

I 

Decided March 14, 1901. 

(i) The internal evidence of a will may raise such a doubt as to the 
credibility of the witnesses produced in support of its due execution as to 
justify an issue to the Common Pleas, although apart from such internal 
evidence no testimony is adduced which throws more than a bare suspic- 
ion on its validity. 

{2) Where, therefore, it appeared that the handwriting in the body of 
the will bore a striking likeness to the signature of at least one subscribing 
witness, and that the alleged signatures of both subscribing witnesses were 
dissimilar from their unquestionable signatures made by them in the pres- 
ence of the Register, an issue d. v. n. was awarded to the Common Pleas 
although the other evidence produced merely raised a bare suspicion against 
the validity of the instrument. 

(3) There are few things more difficult to prove than an allegation of 
forgery of a signature made by mark, and the widest latitude should be 
given in civil tribunals where such an issue is on trial; but where giving 
to the caveator the fullest benefit of every contention from the evidence 
there would only be presented a case of bare suspicion, a chancellor would 
not be justified in sustaining the verdict of a jury against the will based on 
such evidence. 

Joseph W. Gross, for the proponent. 
John A. Ward, for the caveators. 

Opinion. — A petition for the admission to probate of a tes- 
tamentary writing purporting to be the last will and testa- 
ment of Catharine Martin, deceased, was filed by James P. 
McLaughlin, the executor and sole beneficiary thereunder. 

There are, it would appear, no next of kin, and a caveat 
against the granting of the prayer of the petition was filed by 
an informant in escheat proceedings, and subsequently the 
escheator appointed therein joined in the contest. 

It is alleged that the instrument offered for probate is a for- 
gery, and therefore not the last will and testament of dece- 
dent. The facts in evidence show that the decedent conducted 
a licensed saloon; that James P. McLaughlin, the proponent 
of the alleged will, who was a half-brother of decedent's hus- 
band, also deceased, acted as manager, and as one of the bar- 
tenders of the saloon. He resided with decedent and occupied 
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an adjoining and connecting room, and the relations between 
them were undoubtedly close and intimate. Patrick McLaugh- 
lin, the father of proponent, was also employed in and around 
the saloon as a sort of utility man. 

Decedent became ill about the middle of January, 1901, 
being confined to her bed, but at no time, up to the twenty- 
third inst, was her illness considered by any of her friends 
or physicians, as serious, nor was any fatal termination 
feared. It is claimed that on the twenty-third inst., about 
one hour after Dr. Carroll, her physician, had visited her and 
found her condition satisfactory, decedent requested Hannah 
McLaughlin, the step-mother of the proponent, and mother 
of decedent's husband, who was temporarily nursing her, to 
call proponent and Patrick McLaughlin his father, to her bed 
room, as she felt that she would not recover from her illness, 
and desired to leave to James P. McLaughlin all of her posses- 
sions. 

The testimony of proponent and his witnesses is that there- 
upon between twelve and one o'clock P. M. on that day (Jan- 
uary 23, 1901,) James McLaughlin and Patrick McLaughlin 
went to decedent's room and to her bedside; that she there- 
upon made her will by dictating same to James P. McLaugh- 
lin, who wrote it on a sheet of paper resting on a magazine 
supported by the top of the foot board of the bed. The will is 
as follows : 



"Philadelphia, Jan. 23, 1901. 
At my death 

I bequeath and divere all my personal and real 
property to nearest and dearest frend, James P. McLaugh- 
lin his heirs for ever and make him my only executor. 

her 
Cathrine (X) Martin. 
Mark. 
Patrick McLaughlin. 
Hannah McLaughlin." 



t( 






cr 



martin's estate. 15 



Opinion. 



That upon completing the dictation, she requested James P. 
McLaughlin to write her name and add the words "her 
mark." Thereupon, it is stated, James P. McLaughlin held 
the paper before her eyes while she reclined in bed, and that 
upon reading the same, she pronounced it correct, requested 
the pen, and made her mark as it appears upon the paper 
offered. That Patrick McLaughlin then signed his name 
as a subscribing witness; and Hannah McLaughlin his wife, 
unable to write, and whose hand was guided by James P. 
McLaughlin, also signed as a subscribing witness. 

That this will was kept in decedent's safe by proponent until 
the next morning, when, after the sudden termination of 
decedent's illness by death at 4.30 o'clock, it was sent to the 
office of proponent's counsel, by his brother, who acted as 
proponent's messenger. 

These facts were testified to by the two subscribing wit- 
nesses and proponent, whose statements corroborated each 
other in all essential particulars, and whose testimony re- 
mained unshaken by the most vigorous cross-examination. 

The testimony produced by the caveator was that decedent 
was able to read and write well, that her physical condition on 
the twenty-third inst., as shown by her attending physician, 
who saw her one hour previous to the making of the alleged 
will, was such as to indicate her being entirely able to sign a 
paper. That, indeed, as testified to by Mrs. Worrall, on the 
evening of the twenty-third, and after the making of the 
alleged will, her physical condition showed her to be able to 
use her hands. Professor Wilson, the consulting physician 
and expert, who saw decedent on the evening before the 
alleged making of the will, also testified to her being able to 
use her hands and arms, and that unless a considerable change 
had occurred in her physical condition (which is not shown to 
have taken place) between the time he saw her and noon of 
the twenty-third, she would have been able to sign her will 
when it is alleged to have been made. Caveator further 
showed that on the morning of the twenty-fourth of January, 
after decedent's death, in a conversation with Frank P. 
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Johnson in the private room adjoining the saloon, proponent 
in answer to a question, stated that decedent had left no will, 
and that things "were rather in an upset state." That Patrick 
McLaughlin had previously stated to Mr. Johnson, on the 
same morning, that there was no will, and that decedent was 
so contrary that no one could get her to do anything but what 
suited her pleasure. Mr. Johnson's testimony is denied by 
both McLaughlins, and that, referring to the alleged state- 
ments of Patrick McLaughlin is also denied by the testimony 
of John Magee, a bartender, who claims to have been present 
at the interview between Patrick McLaughlin and Mr. John- 
son, — ^witness denying that Patrick McLaughlin stated that 
there was no will. Further testimony of a purely negative 
character was offered to show that none of the persons in, and 
employed about the house, or friends visiting there, were made 
aware of the existence of a will, and that most of them only 
heard of it through the newspapers when it was offered foF 
probate. This is a substantial narrative of the testimony. 

The issue here is purely one of forgery. No undue influence 
or want of testamentary capacity are alleged; caveator's con- 
tention being that the will offered for probate is a fraudulent 
paper, written by the proponent after the death of decedent, 
to prevent her property escheating to the Commonwealth (as 
she left no next of kin), and to make himself the sole benefici- 
ary thereof. That the mark was employed instead of a signa- 
ture because, under the circumstances, and the near relation- 
ship of the alleged subscribing witnesses, it would be next t(? 
impossible to successfully attack it. 

To the mind of the Register there are few things in the law 
more difficult to prove than an allegation of forgery of a sig- 
nature made by mark ; and in the interests of justice, and for 
the protection of property rights, the widest latitude should be 
given in civil tribunals where such an issue is on trial. The 
evidence from the very nature of things, must be circum- 
stantial. 

The question here, as already stated, is one entirely of 
fact, and were the oral testimony, as it fell from the lips of the 
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witnesses, all there was before the Register in this case, then, 
giving to the caveator the fullest benefit of every contention 
there would only be presented a case of bare suspicion which 
would not have justified any Chancellor in sustaining the ver- 
dict of a jury against the will, based upon such evidence. 
There is, however, in this case more significant, serious and 
potent evidence which forces itself upon the attention of the 
Register, and in his judgment demands submission thereof to 
a jury as the only tribunal constitutionally qualified to pass 
upon it. 

Unless a will signed by a mark, as this one, can be satisfac- 
torily proved by the credible testimony of two witnesses, it 
should not be admitted to probate. This is but following the 
rule as to the proof of all wills, whether signed regularly by a 
decedent with his usual sig^nature, or by affixing a mark 
thereto — which in Pennsylvania is held to be just as valid an 
execution of a will. The question then in this case is whether 
the testimony of the subscribing witnesses to this paper is 
credible. 

Written documents often times offer more and better light 
upon disputed questions, than oral testimony. This is espec- 
ially so where witnesses may have a strong bias and interest in 
the legal proceedings in which they are called to testify. In 
this case the signature of Patrick McLaughlin to the alleged 
will, which he swears was made by himself at the time of the 
paper's execution, bears such a striking likeness to the hand- 
writing of the body of the paper, admitted to be that of James 
P. McLaughlin, his son, as to raise a substantial doubt as to 
the truth of his testimony and integrity of the instrument. 
The "P" in "Patrick", and the "P" in "Philadelphia" at the 
top of the sheet, are identical. The "augh" in the name of 
the subscribing witness, is so nearly like the "augh" in the 
name of James P. McLaughlin in the body of the paper, as to 
also make it very questionable whether both were not written 
by the same person. The "M" in "Mark", and the "M" in 
the signature of "Patrick McLaughlin" are also strikingly sim- 
ilar. And, in fact, all of the characteristics of the handwrit- 
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ing in the body of the paper, and in the signature of Patrick 
McLaughlin bear the same remarkable similarity generally. 
But even more strongly impressed on the mind of the Register 
as to the genuineness of the signature of Patridc McLaugh- 
lin as a witness to the alleged will, is the dissimilarity of his 
alleged signature to that paper and his unquestionable signa- 
ture, made to the oath of the subscribing witness, as formally 
administered by the Register, and signed by him in the pres- 
ence of the Register. And in no way can the Register free 
his mind from serious doubt whether the signature of Patrick 
McLaughlin as made before the Register, could have been 
written by the same party who swears that he subscribed his 
name as a witness to the alleged will. 

Upon examination of the signature of the other subscribing 
witness, Hannah McLaughlin, claimed to have been made by 
her having her hand guided by James P. McLaughlin, the 
Register is equally in doubt whether it is to be taken as genu- 
ine, when compared with her signature made to the formal 
oath of the subscribing witness before the Register under pre- 
cisely similar circumstances, to-wit, while her hand was being 
guided by the said James P. McLaughlin. The result is so 
dissimilar that, making even the widest allowance for any 
nervousness or perturbation of mind on the part of the wit- 
ness, the Register feels that the genuineness of her signature 
as witness to the will should be determined by a jury. 

Upon the integrity and genuineness of these sig^natures 
under the circumstances of this case, depends so largely the 
credibility not only of the testimony of the witnesses by whom 
it is sought to prove the will but that of the proponent as well, 
who wrote the disputed will and testified to its execution in his 
presence and under his direction, and to the signatures of the 
witnesses, that until established by the verdict of a jury the 
Register cannot find in fact or in law that the will of Cathar- 
ine Martin has been duly proved so as to be entitled to pro- 
bate and the issuance of letters testamentary thereon. 

It is not the duty of the Register to pass any opinion upon 
the validity of the will ir> question, nor is it intended so to do. 
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But the Register is of the opinion that should the verdict of a 
jury be rendered against the validity of this will, no court, 
upon a review of the evidence adduced in this case, would set 
such verdict aside. And that being the test as to the pro- 
priety of the granting of a precept for an issue devisavit vel 
non, under the decisions of the Supreme Court of Pennsyl- 
vania, it is ordered that such precept issue to the Court of 
Common Pleas under the provisions of the Act of Assembly 
relating thereto, in order that the validity of this will may be 
tried and passed upon by a jury. 
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KEE'S ESTATE. 

Decided April 26, 1901. 

(i) In support of the due execution of a will contested on the ground 
of forgery, there was offered: — (i) the testimony of three witnesses, one 
of whom was a subscribing witness, another, a grandson present at the 
time of execution, and the third, a person who from a long familiarity with 
the decedent's signature and knowledge of his handwriting, identified the 
signatures to the will as those of decedent; (2) several admittedly gen- 
uine signatures of the testator, a comparison of which with the signatures 
in question was convincing to the Register of the genuineness of the latter. 
Opposed to this evidence there was submitted the testimony of eight chil- 
dren of the deceased, five of whom admitted that one or more of the signa- 
tures in question "resembled and looked like" the decedent's signature, and 
three of whom while testifying that none of the signatures to the alleged 
will were in their father's handwriting, confessed that they had rarely seen 
him write, and were therefore unfamiliar with his signature. 

Held: That in absence of any collateral circtmistances which might 
raise a suspicion of fraud, the preponderance of evidence was in support of 
due execution, and that the caveat should be dismissed. 

(2) Where the weight of evidence is so clearly on the side of genuine- 
ness of the signatures on the will offered for probate, that a trial judge 
could not do otherwise than set aside a verdict which might be rendered 
against the will by a jury, as contrary to the evidence and the weight of 
evidence, no substantial dispute exists which should be the subject of an 
issue. 

(3) A difference of recollection between two witnesses concerning an 
unimportant detail is not sufi&cient to cast doubt upon the credibility of 
either. 

John A. McCarthy and Bayard Henry, for the proponents. 

Witnesses need not be subscribing witnesses. (Carson's 
App., 59 Pa. 493) ; nor is it absolutely necessary to have two 
witnesses, inasmuch as one witness and corroborating circum- 
stances fulfil the requirements of the Act. (Carson's App. 
Supra). A witness is competent to prove the signature of the 
testator if he has ever seen the latter write, and while the 
wisdom of this rule has often been questioned, it is the prin- 
ciple which guides the Register in determining the competency 
of those called to prove a will. (See Wilson v, VanLeer, 
127 Pa. 371.) 

Whenever there is a dispute as to a material fact, an issue 
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will be granted unless the whole evidence of the fact alleged 
be so doubtful and unsatisfactory that the verdict against the 
validity of the will should not be permitted to stand. 

The opponents of the will offered for probate in this case 
must produce evidence against the will which would support a 
verdict in a court of common law against its validity. 
(Knauss's App. 114 Pa. 10.) 

John H, Fow, for the caveators. 

Opinion. — ^The petition in this case filed by Bella Denner, 
daughter of William Kee, deceased, prays for the admission to 
probate of a written instrument purporting to be his last will 
and testament and the issuance of letters testamentary to her 
as executrix therein named. 

This paper was lodged with the Register, not by the present 
proponent, but by William Kee, Jr., a son, who at the same 
time filed a caveat against the probate thereof. Elizabeth 
Keim, a daughter of decedent, also filed a caveat. The cavea- 
tors' sole contention is that the paper offered for probate is 
not the last will and testament of decedent, but that same is a 
forgery pure and simple. 

It appears from the testimony that decedent died November 
7th, 1900; that the paper offered for probate as his will was 
executed on the 29th day of August, 1898, more than two 
years prior to his death, and that under its terms all of his 
children and two of his grandchildren are beneficiaries, the 
proponent, Bella Denner, being the chief beneficiary. 

Decedent and his widowed daughter, Mrs. Denner, together 
with her children, and decedent's grandson, Percy Markley, 
lived together in decedent's home. Since the death of dece- 
dent's wife five years ago, the care of the household had de- 
volved upon his daughter, Mrs. Denner, who alone of all of 
his children was unprovided with a home and without means 
of support, and who was the object of his bounty during life 
upon the unhappy termination of her marriage. William 
Kee, the decedent, was a patrolman of the police force who had 
served the City of Philadelphia for many years, and though 
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possessing little learning and being barely able to read and 
write, seemed otherwise to be naturally intelligent and of pru-* 
dent and frugal habits. It is in evidence that the will offered 
for probate was written on an ordinary sheet of note paper in 
his own home and at his own dictation while in the possession 
of physical and mental vigor, by Mrs. Denner, who was the 
only subscribing witness. But Percy Markley, his grandson, 
was also present and heard him dictate the will, and saw Mrs. 
Denner write what was dictated; and further saw the dece- 
dent sign and execute the paper in question. It would appear 
from the testimony and from an inspection of the will itself 
that decedent thought it necessary to sign the paper more 
than once ; and after directing Mrs. Denner, during the course 
of his dictation, to write his name on the will several times, 
he placed his own signature at three different places, one of 
which was at the end of the testamentary provisions. The 
testimony of the two witnesses already named as to the genu- 
ineness of the said three signatures of decedent to will was 
strengthened by the testimony of Alexander Buchanan, the 
Lieutenant of the Police District to which the decedent be- 
longed, and who, from a long familiarity with decedent's sig- 
nature and knowledge of his handwriting, identified the three 
signatures to the will as those of decedent and averred his be- 
lief that they were genuine. There was also other testimony 
corroborative of the genuineness of the signatures. 

The due execution of the will being thus shown, the burden 
of proof of forgery was upon the caveators. They have at- 
tempted to sustain it by seven of decedent's children and a 
son-in-law, five of whom testified that one or more of the 
three signatures to the will claimed to be decedent's, "resem- 
bled" and "looked like" decedent's signature: and the legal 
effect of this testimony was rather more favorable to propo- 
nent's case than in substantiation of the allegation of the case 
of the caveators. 

As against the direct testimony of proponent's witnesses, of 
the genuineness of decedent's signatures, and the admission 
of five of the caveators' witnesses — ^all against interest — of the 
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resemblance of the signatures on the disputed will to known 
handwriting of decedent, there is the testimony of three wit- 
nesses, all of whom are children of decedent, who swear that 
none of the signatures on the paper are in their father's hand- 
writing. An analysis of the testimony of these three wit- 
nesses however almost, if not entirely, destroys its value. 
Elizabeth Keim admitted that she had not visited her father's 
home since her mother's death five years before, and had not 
seen her father write or his signature but once during that 
period, upon an occasion when, on a visit to the home of her 
sister, Mrs. Rust, she nuet her father, and he jokingly wrote 
his name with a lead pencil on a card. She further testified 
that she had seen her father write but few times prior to her 
mother's death. Pearly Rust, another daughter, recollected 
but two occasions during her life upon which she saw her 
father write his signature, once when he scribbled it upon a 
card in lead pencil on the occasion narrated by the previous 
witness, and again more than seven years ago, prior to her 
marriage — ^when he signed his name to a letter. Louis Kee, 
a son, had not seen his father write, nor any of his handwrit- 
ing, for thirteen years, and gave as a reason for denying the 
genuineness of his father's signatures to the will, "I know my 
father never made such a will as that, that is the only reason," 
to which he added, upon further questioning, that he knew his 
father's signature and that the signatures in dispute were not 
made by him — although he had not seen any of his father's 
signatures for thirteen years. This witness testified further 
on cross-examination that he did not write nwich himself nor 
did he come in contact with written instrtmients. 

From a careful consideration of all the evidence, the Reg- 
ister is of the opinion that little reliance can be placed upon 
the testimony of any of decedent's children as to their knowl- 
edge of decedent's handwriting, either in favor or against the 
genuineness of the signatures to the will in question. None of 
them seem to have sufficient familiarity with it ; which indeed 
is not strange in view of his difficulty in writing at all, and 
his habit of writing seldom and only when he could not get 
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any one else to write for him. The witness most familiar with 
his signature was Police Lieutenant Buchanan, who for years 
saw it written once a month, endorsed on checks handled by 
him, and for many years saw him write his name in receipt 
books kept by the Police Department, and which books are now 
discontinued. This entirely disinterested witness was positive 
in his identification of the signatures to the will. 

The Register had also before him a number of papers on 
which were admitted signatures of decedent, produced by both 
sides to the controversy. A careful comparison of these, with 
the signatures on the will, is convincing as to the genuineness 
of the latter. This conclusion, together with the evidence of 
the actual signing and execution of the will, is decisive of the 
question at issue. It was strongly contended by coun- 
sel for caveators, that the testimony of Mrs. Denner and that 
of Percy Markley, the witnesses to the execution of the testa- 
mentary paper, was not credible for the reason that there was 
a variance in their declarations concerning the movements of 
decedent on the morning on which the will was made and 
signed. Mrs. Denner stated that her father went out during 
the morning and returned home before dictating his will ; and 
Percy Markley, upon being called, stated positively that his 
grandfather remained at home during the whole of the morn- 
ing. The Register is of the opinion that this difference of 
recollection concerning an unimportant detail is not sufficient 
to cast doubt upon the credibility of either witness. 

There is nothing in the evidence as to the collateral circum- 
stances attending the making and execution of the will, or the 
character of its provisions, to show an)rthing unusual or raise 
any suspicion of fraud. The decedent's children are all bene- 
ficiaries to a greater or lesser extent, and the somewhat more 
liberal provisions for the daughter who was the special object 
of his bounty in life in view of her dependence upon him for 
support and naturally close relations between them, arising 
from her duties as housekeeper, are entirely natural. 

The will was produced by Mrs. Denner, and given to one 
of the decedent's sons, who interrogated her concerning it on 



KEE S ESTATE. 25 

Opinion. 

the morning of their. father's death; and after entrusting it to 
his custody, the will was never returned to her, but eventually 
lodged with the Register by counsel for caveator, together 
with the caveat ag^ainst its probate. This is not ordinarily the 
conduct of a forger, but rather the act of one unconscious of 
wrong or fraud. 

The other testimony concerning the declarations of decedent 
as to his having made a will and the reverse, do not require 
comment and throws no additional light upon the precise issue 
of forgery made in this case. 

The weight of the evidence is clearly on the side of the gen- 
uineness of the signatures on the will offered for probate, and 
were a jury to render a verdict against the will, it would be 
contrary to the evidence and weight of the evidence, and a trial 
Judge could not do otherwise than set it aside. 

Under the law of Pennsylvania as established by an ex- 
tended line of decisions of the Supreme Court, it is held that 
under such circumstances no substantial dispute exists which 
should be determined by a jury. Vide Knauss's Appeal, 114 
Pa. 10; Herster v. Herster, 116 Pa. 612; Seiler's Estate, 14 
Superior Court Reports, 504. 

The petition, therefore, of Bella Denner for admission to 
probate of the will of William Kee, Sr., lodged with the Reg- 
ister, is granted, and the caveats filed against said probate are 
hereby dismissed. 

Note. — Appeal to the Orphans' Court. Dismissed and decision of the 
Register sustained. See opinion of Penrose, J., Phila. O. C. October term, 
1901, No. 460. 



26 PROBATE CASES. 

Syllabus. 

NAGLE'S ESTATE. 

Decided May 23, 1901. 

Where a paper offered for probate as a last will and testament contains 
unsigned testamentary provisions written after the formal signature to the 
will, — ^tn the absence of evidence to show that such additions were made 
subsequently to the execution of the will, they will be presumed to have 
formed part of the paper as originally written, and such will not being 
signed at the end thereof cannot be admitted to probate. Where, however, 
there is evidence to prove that the additions below the signature were made 
subsequently in point of time, no matter how brief the interval, such addi- 
tions will be held to be unsigned codicils, which, being defectively executed, 
have no force under the law, and cannot be held to operate as a revocation 
of a perfectly executed will, which can only be accomplished in the statu- 
tory manner. 

John G, Johnson and Edmund G. Hamersly, for propon- 
ents, cited: 

Heise v, Heise, 3 1 Pa. 246 ; 

Smith's Estate, 9 County Court 335 ; and 

Wineland's Appeal, 118 Pa. 37. 

Opinion. — The petition of the Pennsylvania Company for 
Insurances on Lives and Granting Annuities in this case sets 
forth that Rebecca Nagle died on the 12th day of January, 
1900, leaving a last will and testament in which said Company 
is named as executor, and praying for its admission to probate. 

The paper offered is testamentary in character, but appears 
not to be "signed at the end thereof" as required by the Penn- 
sylvania statute of 1833 relating to wills. The alleged will is 
written on an ordinary sheet of note paper dated at the top 
January 12, 1900, and after appointing the Pennsylvania Trust 
Company executor and making a number of bequests and pro- 
visions, it is signed by the decedent at the end of the second 
page, but not witnessed. On the third page following the said 
signature are two testamentary provisions unsigned, undated 
and not witnessed. 

No testimony was produced to show how or when the paper 
was prepared or executed, or whether the unsigned additions 
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were written at the same time or after the provisions appear- 
ing- before the sig^ture, the only evidence in the matter being 
the testimony of two witnesses who were called to prove the 
decedent's handwriting, and who knew absolutely nothing 
about the writing or execution of the alleged will or any part 
or portion thereof. 

It is contended that the provisions in the will after the sig- 
nature must be regarded as an unsigned codicil thereto, rather 
than be permitted to operate as a revocation of the whole, and 
that the contents of the paper above the signature should be 
admitted to probate as the last will and testament of decedent. 
This contention, as was said in Hays v. Harden, 6 Pa. 409, is 
"plausible, but unsound." In that case, after the usual pro- 
visions for payment of debts and appointment of executor, 
and bequests of leasehold estate, the decedent signed his name ; 
then followed a clause stating the reasons for making the will, 
which concluded with a formal attestation clause signed by 
two subscribing witnesses, who proved their signatures and 
that of the testator. There was no evidence to show when the 
clause after decedent's signature was added. Chief Justice 
Gibson, in delivering the opinion of the Supreme Court, said : 
"It is evident that testator considered the whole to be one 
will, and we have no reason to believe that he would have 

wished any part of it to stand if the whole did not 

It is better, therefore, that an informal addition should operate 
as a statutory revocation of the whole, than that a plain in- 
junction should be frittered away by exceptions." 

This case was followed in Wineland's Appeal, 118 Pa. 37, 
where a will was signed above the clause appointing executors ; 
and it was strongly urged that in as much as a will was legally 
complete without the appointment of an executor, the portion 
above the signature should be admitted to probate. In deliver- 
ing the opinion of the Court, Mr. Justice Paxon, in adverting 
to the practice of English Courts, in construing the Statute of 
I Victoria, chap. 26, and its supplement, 15 Victoria, upon 
which our Wills' Act seems to be founded, so that additions 
below signatures constitute no portions of a will, and grant- 
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ing probate exclusive of that portion, — ^says, following Hays 
V, Harden, supra: "Our Supreme Court do not propose to 
permit such evasions of our Wills' Act of 1833. The require- 
ments of the Act leave no room for judicial construction or 
interpretation. It says that the will must be signed at the end 
thereof, and that's the end of it." 

This decision met with severe criticism, but has never been 
reversed, and is at this day of binding force in Pennsylvania. 

It is urged however that this case is ruled by Heise v. Heise, 
3 1 Pa. 246, and Smitli's Estate, 20 Phila. 94. But there is no 
conflict between these cases and those already cited; on the 
contrary, the principle is carefully maintained. These cases 
simply hold that if it can be made to appear by competent evi- 
dence that informal or unsigned additions to a will once per- 
fectly executed, were made subsequent in point of time, they do 
not have the effect under our law, nor will they be permitted to 
operate as a revocation of a once perfected will ; they are held 
to be unsigned or unexecuted codicils, and legally and logically 
are of no effect, and are therefore disregarded. 

In both Heise v. Heise and Smith's Estate the informal ad- 
ditions were expressly shown to have been made from one to 
two years after the execution of the respective wills. 

From a careful consideration of all the cases the Register 
finds the law to be that when a paper offered for probate as a 
last will and testament contains unsigned testamentary pro- 
visions written after the formal signature to the will, — in the 
absence of evidence to show that such additions were made 
subsequently to the execution of the will, they will be presumed 
to have formed part of the paper as originally written, and such 
will not being signed at the end thereof cannot, under the pro- 
visions of our law, be admitted to probate. Where however 
there is evidence to prove that additions below the signature 
were made subsequently in point of time, no matter how brief 
the interval, such additions will be held to be unsigned codicils, 
which, being defectively executed, have no force under the 
law, and cannot be held to operate as a revocation of a per- 
fectly executed will, which can only be accomplished in the 
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Statutory manner. See also Frazer's Will, 20 Phila. 40; 
Baird's Estate, 4 Dist. 123. 

Under the facts of this case as already stated, and for the 
reasons above given, the prayer of the petition for the admis- 
sion to probate of the paper alleged to be the will of Rebecca 
Nagle, deceased, is refused, and petition dismissed. 

Note. — Appeal to the Orphans' Court sustained. See O. C. April 
Tenn, 1901, No. 325. No opinion filed. (But see Morgan's Estate, 8 
Lack. Legal News 362.) 
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O'NEILL'S ESTATE. 

Decided June 12, 1901. 

(i) Reconciliation between husband and wife in the hour of impend- 
ing death and contemporaneous with the making of the will is but the na- 
tural, humane and laudable impulse at such a time, and does not indicate 
much opportunity for the exercise by the wife of "the artifices, devices 
flatteries, or coercion" which amount to undue influence in the law. 

(2) The substantial disposition of a testator's estate to his blood and 
family, casts upon the caveator the burden of showing undue influence by 
direct and positive evidence. This not having been done, the provisions 
of the will are unimportant. It is only when a testamentary disposition is 
made grossly unequal, unreasonable and inconsistent with the testator's 
duty to his family and there is doubt whether such disposition was induced 
by the undue influence alleged, that the testamentary dispositions are to be 
considered in connection with the evidence touching upon these matters. 

(3) In order that declarations of the testator not made at the very 
time of the execution of the will may be considered at all in an issue in- 
volving undue influence, there must be proof of every fact and circum- 
stance indicating circumvention or fraud in the procurement of the will, 
for such declarations are received not as proof of the fact, but to show 
that there are grounds for apprehending the possibility for exercising un- 
due influence. 

John T. Greene, for the proponents. 

Joseph P. McCullin, for widow. 

James Gay Gordon and William A, Hayes, for the caveators. 

Opinion. — The petition of Edward J. Brophy and 
Mary Ellen O'Neill prays for the admission to probate 
of the last will and testament of John O'Neill, deceased, 
in which they are named as executors and trustees. Mary E. 
O'Neill is the widow of decedent, and his third wife; Mr. 
Brophy is decedent's brother-in-law, his wife being the sister 
of a former wife of decedent. The latter left surviving him 
his widow and the caveator, an adopted daughter, Mrs. Vic- 
toria F. Pingston, of New York, who is the daughter of testa- 
tor's deceased sister, and who lived with him from infancy up 
to the time of her marriage in 1897. The decedent was a pros- 
perous saloon keeper, and at his death was possessed of an es- 
tate worth approximately $50,000. He died on the 9th day of 
January, after a brief illness of about two weeks' duration. 
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According to the attending physician, Dr. Schoales, his ail- 
ment was catarrhal jaundice, which developed into appendi- 
citis. On Sunday, January 6th, 1901, in the morning, dece- 
dent suffered a collapse, and a consultation was had with Dr. 
Deaver, who advised a surgical operation. To this Mr. O'Neill 
would not consent, though informed that his condition was 
critical. A professional nurse was also secured on that day, 
and a clergyman sent for according to the usages of those pro- 
fessing the religion of the Catholic Church. 

It appears from the evidence that the relations between the 
decedent and his wife were exceedingly strained, and had 
been so since November, 1897. They continued living together 
in the same house, but in most other respects there seems to 
have resulted an utter estrangement. They sometimes ate to- 
gether at the same table, but not as a rule. They spoke to- 
gether infrequently, and occupied separate apartments. De- 
cedent had made attempts at reconciliation, but without suc- 
cess. On the Sunday before alluded to, about four o'clock in 
the afternoon, through the mediation of the clergyman, whilst 
in the performance of his sacerdotal offices, a reconciliation 
was brought about between Mr. and Mrs. O'Neill. On the 
same day, about noon, decedent communicated to Dr. Schoales 
his desire to see Mr. Brophy, his brother-in-law, who, in re- 
sponse to the message conveyed by the Doctor, came to dece- 
dent's bedside about two o'clock, when decedent, after impart- 
ing to Mr. Brophy his realization of his critical condition, 
stated his desire to make a will. After discussing the names 
of a number of lawyers Mr. Greene, representing proponents 
of this will, whom decedent had known for many years, and 
who had also theretofore acted in a professional capacity for 
Mr. Brophy, was selected to draft the document. Mrs. O'Neill 
was present at this interview, but took no part therein. 

It was during Mr. Brophy's absence seeking Mr. Greene, 
that the reconciliation aforesaid took place. Father Clark, 
upon his departure, induced Mrs. O'Neill to go to her husband 
and be reconciled. 

The evidence as to the making of the will is, that upon his 
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arrival at decedent's home between five and six o'clock on 
Sunday, January 6, 1901, Mr. Greene, theretofore unacquainted 
with Mrs. O'Neill, was introduced to her by Mr. Brophy, and 
together the three entered the bed chamber. Decedent then 
and there gave his instructions to the lawyer concerning the 
provisions he desired to make, which were reduced to writing; 
that while Mrs. O'Neill and Mr. Brophy were present, neither 
made any suggestions although decedent desired Mr. Brophy's 
opinion as to several bequests. 

After the instructions were given, decedent was left in 
charge of his nurse, Mrs. O'Neill and Mr. Greene repairing to 
the dining room, where the will was drawn up by Mr. Greene 
from decedent's instructions, and Mr. Brophy went out in 
search of Bernard Corr and Alfred J. Loughery, friends of 
decedent and his family, who were selected by Mrs. O'Neill 
lo be the subscribing witnesses. While Mr. Greene was en- 
gaged in preparing the will, and reading the paragraphs as 
written to Mrs. O'Neill, these gentlemen arrived; Mr. Corr 
proceeding to decedent's bed chamber, and Mr. Loughery to 
the sitting room, where decedent's sister-in-law, Mrs. Brophy, 
his niece, Mrs. Burns, and his half-brother, Patrick O'Neill, 
were also gathered. 

The drafting of the will was finished shortly before seven 
o'clock, and the Register from a careful study of the evidence 
relating to its execution finds the facts to be, that Mr. Greene 
proceeded to decedent's bed chamber alone, and finding Mr. 
Corr there in conversation with Mr. O'Neill, and the nurse, 
requested the latter and Mr. Corr to leave the room, so that he 
(Mr. Greene) might have opportunity to read the will to de- 
cedent as he had prepared it ; that Mr. Corr and the nurse com- 
plied ; and within ten or fifteen minutes were again summoned 
to enter, along with Mr. Loughery, to witness the will. That 
the only persons present when decedent executed the will were, 
the subscribing witnesses, the nurse, and Mr. Greene. The lat- 
ter asked decedent in the hearing of those present, whether the 
paper prepared was his will, and whether he desired Mr. Corr 
and Mr. Loughery to witness it; and stated further that he 
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(Mr. Greene) had read the will to decedent, and also to Mrs. 
O'Neill ; and decedent then asked whether his wife was satis- 
fied. Upon being told that she was, he said, "Then we will 
sign it." And it was thereupon legally signed and executed. 
Decedent then requested the lawyer to be the custodian thereof, 
and Mr. Greene departed, followed shortly after by Mr. Corr, 
Mr. Loughery remaining for a while in conversation with de- 
cedent concerning the stock of some corporations in which 
they were both share holders. A little later decedent's niece, 
Elizabeth Bums, a beneficiary under the will, was called into 
his bedroom by Mr. Brophy, and conversed with her uncle. 
That in her presence the decedent was asked whether he de- 
sired to send for Mrs. Pingston, the caveator, and he replied, 
"No, leave her where she is, and when the last comes, we will 
telegraph." Patrick O'Neill, the half-brother, was invited by 
Mrs. O'Neill into the bedroom to see decedent on the same 
Simday, and concluded not to disturb him in view of the gen- 
eral understanding that it was best for the patient not to see 
visitors. 

The testimony of Mr. Corr, Mr. Loughery, Mr. Brophy, 
Mr. Wooten (the nurse), and Dr. Schoales, all of whom were 
with decedent at or about the time of the execution of the will, 
was direct and positive that the mental capacity of the testator 
was unimpaired, and that he had a full and intelligent com- 
prehension of his acts. He had considerably rallied from the 
physical collapse which occurred in the morning, and there is 
not a word in the evidence of any of the witnesses which shows 
any diminution of mental strength. 

The contest instituted by Mrs. Pingston, the caveator, is 
based solely on undue influence, which is alleged to have de- 
stroyed the free agency of the testator, and substituted an- 
other's will for his. This influence is not alleged to have 
caused caveator's exclusion from participating in testator's es- 
tate, but to have diminished her expected inheritance and 
largely increased the provisions for the widow. 

A testator in providing for the distribution of his estate in 
whatever manner and proportions he sees fit, — subject of 
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course to the wife's statutory interest, — ^violates no rule of law 
or canon of morality, nor infringes upon any principle of pub- 
lic policy. — Bainbridge's Appeal, 97 Pa. 482. Logan's Est., 
19s Pa. 282. 

It is only when a testamentary disposition is made grossly 
unequal, unreasonable and inconsistent with testator's duty 
to his family, and there is doubt whether such disposition was 
induced by the undue influence alleged, that the testamentary 
dispositions are to be considered in connection with the evi- 
dence touching upon these matters. — Herster v. Herster, 122 
Pa. 239. 

Therefore, before the provisions of the will become at ail 
material we must inquire whether there is any evidence to 
prove its execution was the result of undue influence. 

The burden of proof on proponents was met by the compe- 
tent and legal evidence of the authenticity of the will offered, 
its signing by the decedent in the presence of the two wit- 
nesses, who were fully examined, and who, as before stated, 
testified that he was at the timie of sound mind, memory and 
understanding. The burden was thereupon shifted to cave- 
ator, who, under her allegation of undue influence, was bound 
under the law of Pennsylvania, to show by competent testi- 
mony which would warrant a jury in rendering a verdict 
against the will, that the mind of John O'Neill, the testator, 
was dominated by some person or persons, who operated upon 
it and subjugated it to their will ; that his free agency was de- 
stroyed by "fraud, misrepresentation, undue flattery, or phy- 
sical, or moral coercion, which operated as a present con- 
straint in the making of the will." — Tawney v. Long, 76 Pa. 
106. 

The Register has read and re-read the testimony offered^ 
and searched in vain for any evidence to sustain the burden 
assumed by the caveator in support of her allegation. It was 
conceded that the relations between decedent and his adoptei 
daughter were always affectionate, and that between Mirs. 
O'Neill and Mrs. Pingston both before and after the latter's 
marriage, the relations were unfriendly and most generally 
hostile. 
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The undue influence is alleged to have been exerted by Mrs. 
O'Neill, but the testimony shows that the testator's determina- 
tion to make a will was entirely his own, and was formed sev- 
eral hours before the reconciliation between himjself and his 
wife took place. Again it was argued that the reconciliation was 
an artifice of Mrs. O'Neill to induce testator to provide for her 
to the exclusion of his adopted daughter. The evidence is 
that the suggestion of reconciliation proceeded from the spirit- 
ual adviser of decedent; nor in our judgment may it be 
fairly inferred that a reconciliation between husband and wife 
in the hallowed hour of impending death, no matter what were 
the previous relations, is aught but the natural, htmiane and 
altogether laudable impulse at such a time, whether it pro- 
ceeded from a sympathetic rekindling of a smouldering spark 
of affection, or from the barest sense of conjugal duty. More- 
over, the will makes the caveator a substantial beneficiary. 

It was further urged that the designation of caveator in the 
will as "niece" instead of "adopted daughter," was a circtun- 
stance to cast suspicion upon the integrity of the will, and in- 
dicated the domination of Mrs, O'Neill, whose relations with 
caveator were always unfriendly. Again does the evidence 
fail to sustain this theory. Mrs. O'Neill most positively denied 
making that or any other suggestion, either at the time of the 
dictation of the instructions of the testator to Mr. Greene, the 
lawyer, or during the formal drawing up of the will by the 
latter, and Mr. Brophy was not positive which expression was 
used by testator. Notwithstanding the undoubted fact that 
decedent in his lifetime called caveator "daughter," the truth 
is that she was in point of fact his niece ; and it is just as rea- 
sonable to suppose that her designation as "niece" in a legal 
doctmijent containing a valuable grant for her benefit, was so 
made to insure accuracy of description from the point of view 
of a mind untrained in legal distinctions or statutory enact- 
ments. 

It was still further contended that, added to the foregoing 
circumstances the expressions and declarations of decedent 
some five or six months prior to his death, that he did not in- 
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tend to make a will, and that he would not give to his wife 
anything more than the law entitled her to, and the fact that 
in the will offered the largest share of the corpus of the estate 
is given to his wife, and the income of but $15,000 for life to 
the adopted daughter, who was ever the object of his affec- 
tion, are facts pointing to the conclusion that the will made 
under the circumstances of this case, was not the free, intelli- 
gent and imconstrained act of decedent. This contention is 
best disposed of by reference to the authorities. In Boyse v, 
Rossborough, 6 H. L. Cases 2, it is held that "In order to set 
aside a will of a person of sound mind, it is not sufficient to 
show that the circumstances attending its execution are con- 
sistent with the hypothesis of its having been obtained by un- 
due influence, it must be shown that they are inconsistent with 
the contrary hypothesis." 

In MacMahon v. Ryan, 20 Pa. 329, where an estrangement 
existed between husband and wife, and same was offered in 
evidence in an issue devisavit vel non as to undue influence, 
it was held presumjption rather in favor than against the will, 
unless actual proof of undue influence was made or coercion 
shown. 

By way of comment we might here remark that, standing 
alone, long estrangement, followed by reconciliation cotem- 
poraneously with the making of a will, does not indicate much 
opportunity for the exercise of the "artifices, devices, flatter- 
ies or coercion" which amount to undue influence in law. 
These indeed are never inferred from mere opportunity, but 
must arise from proof or presumption of law. Opportunity is 
only material in connection with other facts. — American & 
English Enc. of Law, Vol. 27, 496. 

"In order that declarations of the testator not made at the 
very time of the execution of the will may be considered at all 
upon an issue of undue influence, there must be proof of every 
fact and circumstance indicating circumvention or fraud in the 
procurement of the will, for such declarations are received 
not as proof of the fact, but to show that there are grounds 
for apprehending the possibility for exercising undue influ- 
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ence." — Herster v, Herster, 122 Pa. 329. Swope v. Donnelly, 
190 Pa. 417. 

The testimony of Mrs. Bums, a beneficiary, as to declara- 
tions of testator already alluded to, is of little weight because 
of the absence of any evidence of actual or legal undue in- 
fluence, which must be satisfactorily shown before such de- 
clarations can be permitted to affect the issue. 

Testator's will power on the day he executed the disputed 
paper is evidenced by the firmness with which he refused to 
subniit to a surgical operation, and deliberately determined to 
take his chances of life and death by less heroic treatment. 

He lived three days after the making of the will, and was 
visited on Tuesday, the 8th of January, by the caveator and 
her husband, who were admitted to the sick room of the dece- 
dent at once upon their calling at his home. 

The interview between caveator and decedent was free from 
the possibility of any constraint which might have been 
thought to result from the presence of Mrs. O'Neill, who did 
not accompany the visitors into the bed chamber. The mind 
of decedent continued perfectly clear, and while he manifested 
his usual degree of dem(onstrative affection for his adopted 
daughter, and seemed pained when she was obliged to depart, 
he failed to indicate any purpose to change or alter his testa- 
mentary provisions then so recently made and fresh in his 
memory. Nor is there a scintilla of evidence that such a de- 
sire was expressed or indicated to any other person, although 
Dr. Schoales, to whom he first confided his wish to make a 
will, visited \iva\ at frequent intervals on the days between the 
sixth and ninth of January, on the latter of which he died. 

The effort to show a clouding of the intellect from the effect 
of stimulants medically administered, signally failed. Evi- 
dence of mental weakness is entirely lacking, — the substantial 
disposition of testator's estate to his blood and family, — all 
combine to invoke the rule of law which casts upon the cave- 
ator under such circumstances the burden of showing undue 
influence by direct and positive evidence. 

This has not been done. And having come to this conclii- 
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sion, the provisions of the will are unimportant. The justice, 
fairness or wisdom of testator's disposition of his estate by 
will is not, under these circumstances, a matter for judicial 
concern. The will executed by John O'Neill was his own, 
made while of full testamentary capacity, and free from undue 
influence or constraint, and were the verdict of a jury, under 
the evidence submitted, rendered against its validity, such ver- 
dict would be set aside. 

For these reasons the caveat filed in this case is dismissed, 
and it is ordered that the prayer of the petition of Edward J. 
Brophy and Mary Ellen O'Neill for the admission to probate 
of the last will and testament of John O'Neill, deceased, in 
which they are named as executors and trustees, be granted, 
and letters testamentary issued to them according to law. 
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LA POINTS'S ESTATE. 

Decided June 12, 1901. 

(i) Parties who may be termed post-mortem creditors, such as under- 
takers, etc, are in a class whose selection as administrator ought to be 
avoided unless circumstances eliminate other eligible applicants; though, 
of course, such creditors have a right to demand that adequate security be 
entered to protect their interests. 

(2) While a debtor may not be ipso facto antagonistic to the estate, 
yet there is an adverse element which should not be ignored when the in- 
terests of creditors exist, or the superior rights of disinterested parties 
are urged 

(3) Petitions for letters of administration having been filed by (a) a 
"post-mortem creditor \** (b) a nominee of the next of kin who was also a 
debtor to the estate, and (c) a responsible trust company in whose favor 
the next of kin had subsequently made an alternative renunciation in the 
event of the first nominee being considered ineligible, it was 

Held : That according to the trend of decisions as to the equitable rights 
of nomination by next of kin, and in the exercise of the Register's dis- 
cretionary power, letters should be granted to the trust company in prefer- 
ence both to the debtor nominee and the post-mortem creditor. 

George Henderson, for Benjamin F. Williams. 
Henry N. Wessel, for Artemissa L. Richards. 

Opinion. — In this case there were filed two petitions for let- 
ters of administration, one by Artemissa L. Richards, an al- 
leged creditor of decedent, and the other by Benjamin F. Wil- 
liams, nominee of the heirs at law and next of kin. 

The evidence adduced relative to the petition of the creditor 
showed that the indebtedness was, in most part, incurred by 
the estate of decedent in connection with the intermfent and 
incidents thereof. Testimony was also given to prove the 
indebtedness of Dr. Williams — ^the nominee of next of kin — 
to the estate, evidence of which exists in the nature of a pro- 
missory note the validity of which is not denied. 

At this stage of the proceedings counsel for next of kin 
produced what he denominated an "alternative" renunciation 
of his client in favor of the Union Trust Company, and pre- 
sented it to the Register for consideration in the event of his 
holding Dr. Williams to be ineligible. It was then contended 
3 
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by counsel for creditor that consideration of the latter renun- 
ciation should be refused by the Register, and that the matter 
should be decided upon the state of the record at the time the 
case was ordered for hearing. 

In the opinion of the Register, however, the nomination of 
the Trust Company is in fact naught but the basis for an en- 
tirely new petition for letters. There can be no doubt, if, upon 
a refusal of the Register to grant letters to Dr. Williams, 
there were presented, before grant of such letters to a creditor, 
a petition of the Trust Company supported by a valid renun- 
ciation, the Register would, under the law, have to consider 
the nominee in preference to the creditor. 

The word "alternative" used in this instance, is slightly 
misleading, for in fact a precarious position is merely being 
superseded by a stronger one, before the case is res ajudicata, 
the petition being presented in such manner as to intercept any 
decree which might have been made immediately upon the con- 
clusion of the argument on the two original petitions. Nor by 
consideration of the new renunciation are any interests preju- 
diced, as counsel for creditor had ample opportunity to be 
heard. 

And now as to the relative merits of the several petitions. 
The Register feels reluctant to grant letters of administration 
to parties who m^iy be termed post mortem creditors, such as 
undertakers, etc., and while this present creditor deserves pe- 
culiar consideration, perhaps, because of the exercise of a dis- 
interested kindness which rendered the estate indebted to her, 
yet she is in a class whose selection as administrator ought to 
be avoided unless circumstances eliminate other eligible appli- 
cants. Of course such creditors have a right to demand that 
adequate security be entered to protect their interests. 

The petition of Dr. Williams is also open to objection for 
while a debtor may not be ipso facto antagonistic to the 
estate, yet there is an adverse element which should not be 
ignored when the interests of creditors exist, or the rights of 
superior or disinterested petitions are urged. 

Therefore, following the trend of decisions as to the equit- 
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ifble right of nomination by next of kin, and in the exercise of 
his discretionary power, the Register orders that letters of ad- 
ministration on this estate be granted to the Union Trust Com- 
pany upon entering security according to the usual practice. 
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JONES'S ESTATE. 

Decided October 17, 1901. 

(i) The rights of an illegitimate daughter — ^if that relation is clearly 
established — would under the Acts of Assembly be superior to those of a 
sister where both parties appear severally at the inception of the case as 
applicants for letters. 

(2) But where letters have been applied for and granted in the ut- 
most good faith to a sister of the decedent, and almost all the duties of 
administration performed, it would seem unwarranted and impolitic to re- 
voke those letters upon the application of an alleged illegitimate child, 
who had neglected or ignored her tardily asserted right in such a manner 
as to have made necessary the settlement of the estate by the administra- 
trix whose letters it is sought to have revoked ; especially where there is a 
doubt whether the petitioner by her acts and conduct has not, as a matter 
of law, estopped herself from asserting her claim, even though there exist 
any right 

(3) Moreover, where the averment of kinship upon which a petition for 
revocation of letters is based, is not satisfactorily established, the Register 
will not grant such petition. 

Opinion. — ^The petitioner in this case, alleging herself to 
be a daughter — ^admittedly illegitimate— of decedent, applies 
for the revocation of letters of administration granted to a 
sister of intestate. In the application for letters of adminis- 
tration the present administratrix is set forth as the only exist- 
ing next of kin of decedent, and on her petition, supported by 
the usual security, letters of administration were issued. 

There is no doubt that had this sister and the alleged ille- 
gitimate daughter appeared severally at the inception of the 
case as applicants for letters, the rights of the daughter — ^if her 
kinship were conceded — ^would have, under the Acts of As- 
sembly, dominated the situation, for she would have been the 
sole party in interest. It appears, however, from the evidence 
that neither the sister nor the family with whom the decedent 
lived in domestic service for many years, knew of any rela- 
tionship between petitioner and decedent other than as niece. 

The burden of attention to decedent in her last illness and 
directions for interment after death were assumed by the ad- 
ministratrix, believing herself to be the closest relative; and 
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subsequently letters of administration were applied for and 
obtained while she was still unconscious of any right on ilie 
part of the present petitioner — ^thus making the original grant 
in no particular "improvident." 

The estate is comparatively small, and the few and simple 
administrative duties received prompt attention, and, aside 
from the filing of an account, the work of administration is 
completed. Petitioner's allegation of kinship in the relation of 
illegitimate daughter was not made until the work of admin- 
istration was well advanced, and even then the respondent's 
right to administration was not challenged. 

Negotiations were at once entered into with petitioner, with 
a view of obtaining from her a release of her alleged interest 
in the estate, for the avowed purpose of preserving the name 
of decedent from the stigma which in this case the publicity of 
court proceedings might entail. 

Whatever the object of the negotiations may have been, it 
seemte that the claimant was given full information of the 
value of the estate and the debts against the same, and that 
she, with this knowledge, recognized the authority of the ad- 
ministratrix, received a considerable sum of money from her 
and signed a release of her interest. This release, as far as it 
is competent evidence in the present proceedings, seems to in- 
dicate by its terms, and the testimony of interviews preceding 
the agreement of the parties, that no endeavor was made to 
victimize or delude petitioner, and that she at that time inti- 
mated no intention of attempting to disturb the administra- 
tion. 

Therefore, letters having been applied for and granted in 
the utmost good faith, and almost all the duties of administr.i- 
tion being performed, it would seem an unwarranted and im- 
politic exercise of the Register's power to revoke these letters 
of administration upon an application supported by an alleged 
right which had been neglected or ignored in such a manner as 
to make natural and indeed necessary the settlement of dece- 
dent's estate by the present administratrix. And indeed it 
may be doubted whether petitioner, by her own conduct and 
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acts, has not, as a matter of law, estopped herself from now 
asserting her claim to administer, even though there exist any 
right. 

But there is another intercepting element in this case, and 
that is the unsettled question of kinship. Several witnesses 
were called who testified that they had heard the decedent des- 
ignate petitioner as "daughter." But this testimony is coun- 
terbalanced by the testimony of other credible witnesses to the 
effect that decedent had stated positively, on different occa- 
sions and in response to direct inquiries, that petitioner was 
her "niece." It is true that the latter statements were made 
to the family of her employer, in surroundings in which de- 
cedent would naturally most desire to conceal a moral derelic- 
tion, and that the alleged acknowledgment was made, in the 
petitioner's presence, and to those of her own immediate 
friends, who, she might have thought, would see no particular 
cause for adverse criticism. 

Still, the averment of kinship is by no means satisfactorily 
established, and in the Register's opinion the evidence in such 
cases as this should receive careful scrutiny, so that the dead 
may not be causelessly defamied and the inheritance of the liv- 
ing rendered precarious. 

This forum is not, of course that in which the estate will be 
distributed, and the interest of petitioner must be hereafter 
decided in the Orphans' Court at the adjudication of account ; 
therefore though her application for letters of administration 
be denied here, her interests in the estate are in no way preju- 
diced. 

Under all the circumstances of the case it would seem to 
subserve no good purpose, and to be contrary to the principles 
of law and reason to revoke the letters already granted, and 
the application for such revocation is therefore dismissed. 
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HASSON'S ESTATE. 

Decided October 24, 1901. 

Where in an issue presented as to the mental capacity of an alleged 
testatrix, the evidence, if believed by a jury, would justify a verdict against 
the will which could not be set aside, an issue to try disputed matters of 
fact is of right, even though, sitting as a juror, the Register would unite 
in a verdict sustaining the will. 

T, M. DcUy and Robert /. Wright, for proponents. 

There is a well defined presumption of the law of the sanity 
of testator or testatrix at the time of the making, his or her last 
will. Grubbs v. McDonald, 91 Pa. 236; Douglass Estate, 162 
Pa. 568; Werstler v. Custer, 46 Pa. 502; Miller v. Oestrich, 
157 Pa. 264. 

The presumption of sanity of a testator or testatrix must 
be rebutted by affirmative proof and must relate to the very 
date of the paper propounded. Grabill v. Barr, 5 Pa. 441 ; 
McCoUough Estate, 35 P. L. J. 169. 

No issue should be granted unless the verdict of the jury 
against the will would be sustained. 

If there be ample testimony of mental capacity an issue will 
be refused notwithstanding rambling conversations, etc., by 
testator. Fow's Estate, 147 Pa. 264. 

An issue will not be granted where the testimony in effect 
shows that the testatrix during the last years of her life was in 
bad health suffering from various physical illness, occasional 
lapses of memory and absent-mindedness. Napfle Estate, 134 
Pa. 492; Douglass Estate, 162 Pa. 568. 

"A physician may give evidence of unsoundness of mind 
but cannot be permitted to give an opinion as to testamentary 
capacity." Palmer Estate, 5 W. N. C. 542. 

James Alcorn, for caveators, cited: Knauss's Appeal, 114 
Pa. 10; Graham's Appeal, 61 Pa. 43; Cozzen's Will, 61 Pa. 
196; Schwilke's Appeal, 100 Pa. 628; Thomas's Estate, 20 W. 
N. C. 336; Herster v. Herster, 116 Pa. 612; Good v. Good, i ; 
Monaghan 718; Gibson's Estate, 11 W. N. C. 355; Wilson's 
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Appeal, II W. N. C 333; Swails v. White, 149 Pa. 261 ; Tay- 
lor V, Trich, 165 Pa. 586; Elkinton v. Brick, 15 Atlantic Re- 
porter 391. 

Opinion. — The petition in this case is presented by 
John Hasson, nephew, who claims to be one of the resid- 
uary legatees under the will of Mary C. Hasson, de- 
ceased, dated May 20, 1893, and prays for the admission to 
probate of said will and the grant of letters of administration 
cum testam^nto annexo thereon to himself. The caveators, 
nephews and nieces, are legatees, devisees and parties in inter- 
est under a prior will executed by decedent on January 6, 1880, 
who allege that at the tinDe of the execution of the will of May 
20, 1893, ^^ testatnSc was of unsound mind, and that the 
making of said will was the result of undue influence. 

The testimony in the case does not support the allegation of 
undue influence as a distinct and substantive ground of con- 
test, and the issue as presently presented for determination re- 
solves itself into an inquiry as to the mental capacity of tes- 
tatrix. 

From the evidence submitted it appears that Mary C. Has- 
son, the testatrix, died at the Pennsylvania Hospital for the 
Insane on August 11, 1900. She had been admitted to that in- 
stitution on November 19, 1898, in an advanced state of senile 
dementia. She was at the time of her admdssion to the hos- 
pital seventy-eight years of age, and had for some. time resided 
with Mrs. McCuUough, a niece (one of the caveators), in a 
house owned by the decedent. For upwards of twenty-five 
years, until 1889, she was employed by the Lennig family as 
cook. But since 1887, when the household of that family was 
discontinued during the winter months, her services were only 
required at the seashore during the summer, although she re- 
ceived compensation for the entire year. In the summer of 
1889, as shown by caveators' testimony, while in the service of 
Mrs. Oglesby of the Lennig family, a very decided change 
was noted in the physical and mental condition of decedent. 
She suffered a loss of memory, had fits of unconsciousness » 
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became incapacitated from performing her usual duties, and 
unable to care for herself, and became so troublesome that not- 
withstanding the attachment felt by her enjployers for their 
old and faithful servant, they were obliged to dispense with 
her services. Their friendship for decedent however was 
maintained, and evidenced by Miss Lennig in frequent calls 
on her and many acts of care and kindness. 

The testimony of caveators' witnesses shows, as already 
remarked, that decedent's mental powers began declining in 
1889. The early manifestations were periodical recurrences 
of unconsciousness and inability to pursue her usual avoca- 
tion. During that year, being obliged to travel from the sea- 
shore, where she was employed, to Philadelphia, to attend the 
funeral of a relative, Mrs. Oglesby, her employer, felt con- 
strained to accompany her, and personally see that she arrived 
at her home in this city. And a neighbor testified that on that 
occasion she seemed to be in a state of mental bewilderment 
and unable to judge of her surroundings or identity. 

Fromi this time, upon what seems to be credible and disin- 
terested testimony, decedent's disorder became more mani- 
fest, accompanied by delusions of sight and imagination, and 
disintegration of the mental powers. She would get lost on 
the street within a short distance of her residence and be un- 
able to find her way home, she would fail to recognize old 
acquaintances, she called from the windows of her home, and 
spoke to imaginary persons, and made faces at passers-by ; and 
committed other acts seemingly inconsistent with the posses- 
sion of a sound mind. This condition, according to the testi- 
mony, existed from 1890 to 1894, and thereafter until 1898, 
when, upon application of Miss Lennig, whose interest in 
the decedent was constant, she was placed in the Pennsylvania 
Hospital for the Insane upon the certificate of two reputable 
physicians to the effect that she was suffering from senile de- 
mentia, where she remained until 1900 when death resulted 
from said disease. Dr. John B. Chapin, physician in chief in 
the Pennsylvania Hospital for the Insane, and a distinguished 
alienist, who had decedent under observation during her con- 
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finement at the Hospital, testified that Mary C. Hasson at the 
time of her admission to the Hospital was suffering from 
senile dementia advanced to an tmusual degree of impairment, 
and from his daily observation of her and general experience 
in this disease, was of the opinion that it had existed for a pe- 
riod of from five to ten years prior to her admission. Dr. 
Chapin was also of the opinion, based upon his knowledge of 
her condition in 1898, professional experience, and the facts in 
evidence, that at no time between a period of from five to ten 
years prior to 1898, up to the time of her death in 1900, was 
decedent capable of enumerating her estate, understanding her 
relations to other persons, nor did she have absolute freedom 
of will. 

On the other hand, the witnesses called by proponent, testi- 
fied to acts of decedent at divers times at or about the period 
of the execution of her will, which were consistent only with 
the possession of a sound and normal mind. As a rule, how- 
ever, these witnesses saw decedent only for mbre or less brief 
intervals and infrequently, and under circumstances less likely 
to enable them to testify as explicitly as could the neighbors 
and employers called by the caveators. Some of proponent's 
witnesses even doubted the existence of decedent's mental dis- 
order after she was admitted to the Hospital and legally re- 
manded in a judicial proceeding to determine the question of 
her sanity. 

It is not within our province to find whether decedent was of 
sound or unsound mind at the time of the execution of her 
will, but to determine whether under the rules of law a sub- 
stantial and material dispute has arisen which ought to be 
submitted to the arbitrament of a jury. — Knauss's App., 114 
Pa. 10. If in our judgment there be such a dispute, the issue 
is of right, even though sitting as a juror we should unite in a 
verdict sustaining the will. — Palmer's Est., 24 Weekly Notes 
159. Would a verdict against the will be sustained, if ren- 
dered upon the evidence in this case ? — that is the only test to 
be applied. — Graham's App., 61 Pa. 43, and other cases. 

The mind of the Register is so clear upon the point that the 
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evidence of the caveators, if believed by a jury, would justify 
a verdict against the will which could not be set aside, that an 
issue in this case is of right. It is not material what our opin- 
ion concerning the sanity or insanity of testatrix is, nor what 
we would do if sitting as a juror ; nor do we intend to give ex- 
pression concerning same. But after a most thorough con- 
sideration of the evidence, and with full regard to the sacred 
character of a last will and testament and the importance of 
upholding the right of every one properly qualified to dispose 
of his property according to his own unrestricted will and 
judgment, the Register is impelled to grant the issue as prayed 
for, and directs a precept to be prepared for the trial thereof 
in the Court of Common Pleas according to the statutes in 
such case miade and provided. 
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WEIMAR'S ESTATE. 

Decided November 8, 1901. 

Letters of administration will not be granted to an eldest son who is 
also a claimant against the estate for services rendered decedent by his 
wife, and for board and expenses incurred, where such claim, resting en- 
tirely upon parol evidence, is disputed by the other heirs, and where re- 
covery could only be had on a quantum meruit after hostile proceedings 
conducted by the claimant against himself in a representative capacity. 
Under these circumstances, such eldest son, although otherwise to be pre- 
ferred under the law, holds a position of antagonism toward the estate 
which renders him incompetent to act. 

Adolph Eicholz, for Conrad Weimar. 
Frederick L. Breitinger, for Gustav Weimar. 

Opinion. — ^This is a contention between Gustav Weimar, 
the eldest, and Conrad Weimar, a younger son of decedent, 
for letters of administration on his estate. Conrad claims 
that his brother, by reason of a claim against the father's estate 
for a large sum of money alleged to be due him for services 
rendered decedent by his wife, for board and expenses incurred, 
is incompetent to administer under the established rules of law 
in Pennsylvania. 

It appears from the evidence that Gustav Weimar does 
make such claim, and that it is disputed by the other heirs. 
There appears to be in existence no written evidence of in- 
debtedness, and the claim will, apparently, have to be sup- 
ported, if at all, by oral testimony; and if recovery be had, it 
must be on a quantum meruit after suit brought or hostile 
proceedings in the Orphans' Court. 

Under these circumstances it would seem that Gustav, the 
eldest son, occupies that position of antagonism towards th^ 
estate as to bring him within the authorities which hold that 
in such cases persons otherwise to be preferred under the law, 
are incompetent, and to whonn administration should not be 
committed, in order to avoid the anomalous result of an indi- 
vidual's conducting hostile proceedings against himself in a 
representative capacity. 
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With the merits of the claim the Register has no concern. 

The character and qualifications of the eldest son are not 
questioned. But upon the strictly legal ground of disqualifi- 
cation as a hostile claimant against the estate, we are of the 
opinion that in this case the appointment of Gustav cannot be 
made; and therefore order that letters of administration issue 
on this estate to Conrad Weimar upon his entering security in 
the stun of five hundred dollars. 
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WEBB'S ESTATE. 

Decided November 22, 1901. 

(i) Although neither the statutes nor decisions prohibit the appoint- 
ment of a surviving partner as administrator, especially when such sur- 
viving partner is the next of kin and entitled to the major portion of the 
estate, yet the policy of the law in Pennsylvania seems opposed to such 
appointment The courts never favor the appointment to a position of 
trust of one whose position as surviving partner with the sole power of 
liquidating the affairs of the partnership, and his duty and liability to 
account to the administrator of his deceased partner might well develop 
into that antagonistic position toward the estate which would tmdoubtedly 
prevent the proper discharge of his duty as administrator. 

(2) Semble — Strained relations between the widow and rext of kin 
having a majority of interest tnight in some cases be sufficient to call 
forth the discretionary power of the Register in joining such next of kin 
with the widow in the administration ; but such discretionary power should 
not be arbitrarily exercised. 

(3) Where, therefore, an only son, by a former wife, asked to be 
joined with the widow as co-administrator, it appeared that the decedent's 
whole estate consisted of his interest in a partnership in which he and his 
son were co-partners, and an equal interest with his son in the unsettled 
estate of his former wife, it was 

Held: That, notwithstanding the admittedly larger interest of the son 
in his father's estate and his strained relations with the widow, he was not 
entitled to be joined with his step-mother in the administration. 

Francis C. Adler and John F. Lewis, for the petitioner. 

The appointmlent of the son with the widow rests solely in 
the discretion of the Register. McClelland's Appeal, 16 Pa. 
I ID. Such discretion should be exercised in favor of the pres- 
ent applicant : ( i ) because he is the only child and as such, en- 
titled to the major portion of the estate ; (2) because the greater 
portion of the estate consists of the decedent's interest in the 
unadministered estate of his former wife. It is submitted that 
the son should be permitted to share the administration of his 
mother's estate in which he has a large interest. (3) Because 
during the decedent's lifetime, the applicant was entrusted with 
the management of the decedent's business affairs, including 
the business which, as partner, he owned in common with his 
father. 

While it may be conceded that as a general rule it is against 
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the policy of the law to appoint a surviving partner as the ad- 
ministrator of an estate of a decedent, yet there is nothing in 
the Act of Assembly nor in the authorities which prohibits 
such appointment, even where the proposed appointee has no 
other interest in the estate than as partner. Much less is there 
reason for objection where the proposed appointee, though a 
partner, does not seek to be the sole administrator of the es- 
tate. 

IV. Horace Hepburn, William A. Carr, and Sidney L. 
Krauss, contra. 

One acting in the capacity of a surviving partner, or having 
an antagonistic interest to an estate, is ineligible to receive let- 
ters of administration. Estate of James W. Brown, deceased, 
II Phila. 127; Estate of John Pickens, i6 Phila. 354; Kell- 
berg's Appeal, 5 Norris 129. In the case at bar, there is a 
widow against whom nothing can be said, who primarily is 
entitled to letters of administration, and why one, occupying 
the position of this son should desire in view of the unpleasant 
relations existing between him and the widow to be joined in 
the administration is quite incomprehensible. The Register 
has no power to pass over the class provided by the Act of 
Assembly and grant letters to a stranger while there is any 
one of the class competent to act. McClelland's Appeal, 16 
Pa. no; Gulden's Estate, 81 Pa. 362; Rigel's Appeal, 17 W. 
N. C. 279. The discretion of the Register in selecting persons 
to join with a widow is limited to the next of kin entitled to a 
share in the estate. Where such kin are incompetent, by rea- 
son of an adverse interest, the widow alone should be joined. 
Hers is the first right. Shomo's Appeal, 57 Pa. 358. 

Opinion. — The petitioner in this case is Mary J. Webb, 
widow of Elisha Webb, deceased, who prays that letters of ad- 
ministration be granted to her upon the estate of said decedent. 
His only son, by a former wife, Elisha Webb, Jr., asks that the 
Register exercise his statutory discretion to join him with the 
widow as co-administrator. 
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From the evidence it appears that decedent and his son, 
Elisha Webb, Jr., were co-partners in conducting a steam- 
ship equipment and supply business, in which decedent's in- 
terest is valued approximately at seven thousand dollars. The 
only other estate possessed by decedent is an equal interest 
with his son in the unsettled estate of his former wife, the 
assets of which consist entirely of a sum of money deposited 
in bank. 

It further appears that the relations between decedent's 
widow and son are not friendly and harmonious. 

Both would seem to be possessed of the requisite intelli- 
gence, character and qualifications to properly administer the 
estate, and under ordinary circumstances, and in view of the 
admittedly larger interest of the son in the estate of his father, 
his request to be joined as administrator might well appeal to 
the Register as a proper case for the exercise of his discretion 
in granting the request. 

The policy of the law in Pennsylvania, however, seems op- 
posed to committing the administration of a decedent's estate 
to a surviving partner. There is, it is true, no statutory inhi- 
bition to this effect, nor do the authorities cited by the learned 
counsel on both sides of this controversy, clearly and legally 
establish that such appointment would be unlawful, especially 
when the surviving partner is the next of kin and entitled to 
the nuajor portion of the estate. 

Neither Brown's Estate, ii Phila. 127; nor Picken's Estate, 
16 Phila. 354; nor Kellberg's Appeal, 86 Pa. 129, cited by 
counsel for petitioner, is authority for such contention. 

The dicta of Judge Hanna in Brown's Estate (supra) y 
and of Judge Penrose in Pickin's Estate (supra) as to 
the propriety of surviving partners being appointed adminis- 
trators of deceased partners' estates, were in cases where that 
question was not properly before the Court, nor, so far as ap- 
pears from the reports, even argued. The logic, however, of 
these able and learned Judges is irresistible, and in entire har- 
mony with the regulation and administration of fiduciary of- 
fices in Pennsylvania. 
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The Courts never favor the appointment to a position of 
trust of one who would be thus obliged to render an account- 
ing to himself, where other interests are involved. 

The position of a surviving partner with the sole power of 
liquidating the affairs of the partnership, and his duty and lia- 
bility to account to the administrator of his deceased partner, 
might well develop into that antagonistic position towards the 
estate which would undoubtedly prevent the proper discharge 
of his duty as administrator, if appointed, or embarrass his co- 
administrator in any efforts which might be necessary to pro- 
tect the decedent's estate. 

The rights of the son in this case cannot be strengthened by 
his joinder with the widow. As surviving partner his position 
to liquidate the affairs of the firm is unassailable, and his 
rights under the law absolute. An administrator cannot dis- 
turb him in the lawful exercise of his rights, and his liability 
is only to use business prudence and render proper accounting. 
As to his interest in the unsettled estate of his mother remain- 
ing in decedent's custody, the law provides a method for pro- 
tecting them, and he will doubtless avail himself of his right 
to be appointed administrator de bonis non. 

In our opinion the discretion vested in the Register to join 
next of kin as administrator with the widow should not be ar- 
bitrarily exercised. There ought to be at all events some good 
reason shown to curtail or limit the first right of the widow. 
In this case there appears to be none, unless indeed it be the 
strained relations between step-mother and step-son which in 
some cases might be sufficient to call forth the exercise of the 
Register's discretionary power, but which under the present 
circumstances would not in our judgment be conducive to an 
expeditious settlement of decedent's estate or promote the ends 
of justice. 

For these reasons the prayer of the petition by the widow 
for the issuance to her of letters of administration upon the 
estate of her husband, Elisha Webb, deceased, is granted upon 
the entering by her of security in the penal sum of fifteen 
thousand dollars; and the reauest of the son to be joined in the 
administration is denied. 
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RAPELYE'S ESTATE. 

Decided January 19, 1902. 

(i) The fact that the will was written wholly by the decedent, 
couched in clear and apt language, leaving her property in trust for the 
benefit of her daughter, is not *'a silent and convincing witness" of her 
testamentary capacity, although it might well stand as such a witness of 
the testator's bounty made without coercion or subjugation to the will of 
another. 

Miller's Appeal, 43 Pitts. L. J. 428, distinguished. 

(2) An issue to determine the disputed question of mental capacity 
is of right, where under the evidence a verdict of a jury against the will 
could not be set aside, even though sitting as a juror the Register should 
unite in a verdict sustaining the will. 

(3) Not so much weight can be given to purely expert testimony, 
based on hypothesis, as to the testimony of physicians who were compe- 
tent not only as experts, but whose evidence was based on actual observa- 
tion, personal attendance and technical diagnosis. 

(4) If the condition of mental incapacity be once established, the bur- 
den of showing such a distinct lucid interval as is recognized by law, is 
shifted to the proponent 

John Weaver and John Sparhawk, Jr., for the caveators. 

"A monomaniacal delusion inveterately entertained by a 
testator against one who would otherwise have been the na- 
tural object of his bounty, and shown to be the reason which 
has excluded him from it, ^nd to have had no other existence 
except in the distempered imagination of the testator, would 
invalidate a will made under such influences." Leech v. 
Leech, 5 Clark 91. Vide also Thomas v. Carter, 170 Pa. St. 
272; Carter's Estate, 11 Pa. Co. Ct. Rep. 140. In Heming- 
way's Estate, 195 Pa. St. 291, it was held that a will exe- 
cuted tmder an insane delusion was not valid. In Smith v, 
Tebbetts, 36 L. I. 97, the Court held a sound and disposing 
mind to be a mind of natural capacity not tainted by morbid 
influence, while a sound mind was defined in Tittel's Estate, 
Myr. Prob. 12, as one wholly free from delusion. McTag- 
gert V, Thompson, 14 P. S. 154. 

The testimbny of Miss Kennedy, of Emma Rapelye, John 
D. Rapelye and Stepney, was all to the effect that for six 
months previous to her death the decedent was insane. This 
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being so, the burden of proving her sane at some time subse- 
quent was imposed on proponent. Titlow v, Titlow, 54 Pa. 
St. 216; Gangwere's Estate, 14 Pa. St. 417; Harden v, Hayes, 
9 Pa. St. 151; Boyd v. Eby, 8 Watts 66. This rule is well 
stated in the case of Elkinton v. Brick, reported in 15 Atl. 
Rep. 393. 

The subscribing witnesses are not always the best to prove 
the sanity of the testator. Irish i/. Smith, 8 S. & R. 581, and 
Rambler v. Tryon, 7 S. & R. 90. 

It is not necessary in order to form an issue to prove insanity 
beyond all reasonable doubt ; if the evidence is conflicting and 
contradictory, an issue should be granted. Palmer's Estate, 
24 W. N. C. 159, went so far as to hold that, under such 
circtmistances, an issue should be granted even if the evi- 
dence offered would not be sufficient in the opinion of the 
judge, before whom the case was heard, to justify him if he 
were sitting as a juror in a verdict against the will. 

William M. Stewart, Jr., for the proponents. 

We start out in this case with the presumption of capacity 
to make a will; Hazzard's Estate, 7 C. C. Rep. 56, and this 
presumption is strengthened by the evidence of the subscrib- 
ing witnesses, one of whom was present when testatrix asked 
to have paper and pen brought to her; both of whom were 
present during the whole time testatrix was writing the will, 
and testified that no one offered any suggestions as to the con- 
tents or form of the same. Under these facts, testamentary 
capacity and due execution become established. Egbert v. 
Egbert, 78 Pa. 326. This holographic will itself, as was said 
in the similar case of Miller's Estate, 43 Pitts. L. J. 428, is "a 
silent, but convincing, witness" as to testatrix's capacity. Next, 
the contents of the will itself, taking in view the circumstances 
and relations of the parties, is such as a sane and competent 
person would make, and, if the question of capacity was sus- 
ceptible of any doubt, the inherent justness and fitness of the 
will would tend to solve the doubt in favor of the proponents : 
Patterson v. Patterson, 6 S. & R. 55. In the first place, it is 
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not the duty of the Register to pass upon the soundness of her 
views, but whether those views prevented the testatrix from 
understanding what property she had, and the disposition she 
wished to make of it: Taylor v. Trich, 165 Pa. 586. Physical 
weakness and illness do not establish incapacity: Doyle's Es- 
tate, 7 C. C. 657. Neither age nor sickness, nor extreme dis- 
tress, nor debility of body, will affect the capacity to make a 
will, if sufficient intelligence remain: Wilson v, Mitchell, loi 
Pa. 495. 

"Alienation and estrangement, attended by a radical change 
of feeling are quite too common to be referred to as indicating 
a disturbed mental condition." McGovern's Estate, 185 Pa. 
203. Hemingway's Estate, 195 Pa. 291. The value of a wit- 
ness's testimpny on a question of this kind is to be determined 
with reference to the facts upon which his opinion is based: 
Pidcock V. Potter, 68 Pa. 351. A physician's opinion on tes- 
tamentary capacity, without a complete statement of the facts 
that exist in the particular case to show the want of mental ca- 
pacity to make a will, amount to nothing: Palmer's Estate, 
5 W. N. C. 542. See also opinion of Penrose, J., in Lenning's 
Est., 4 Dis. Rep. 94. "From whatever cause the alleged inca- 
pacity may be supposed to arise, if the testator has mind and 
memory sufficiently sound to dispose of his estate with judg- 
ment and discretion, the disposition is valid. All that can be 
required in any case is that the strength of the mind shall be 
equal to the purpose to which it is applied." Justice Clark, in 
Shaver v. McCarthy, no Pa. 339. Wilson v. Mitchell, loi 
Pa. 495. 

Opinion. — Mary L. Rapelye, the decedent, died February 
6, 1 901, leaving to survive her John D. Rapelye, her husband, 
and Emma Rapelye, her daughter. 

There is offered for probate a testamentary paper purport- 
ing to be her last will and testament dated February 5, 1901, 
against which caveats have been filed by the above named hus- 
band, and the guardian of the daughter, a minor, who con- 
tend that at the time of the making of the alleged will the 
decedent was of unsound mind. 
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It appears from the evidence that Mrs. Rapelye had for 
many months been a severe sufferer from the ravages of tuber- 
culosis both of the lungs and throat. She had sought treat- 
ment in a sanitarium, where she was accompanied by her 
daughter, Emma. And without being cured or improved, she 
returned to Philadelphia in the fall of 1900, with her daughter, 
and secured accommodations, with board, and lodging with 
Miss Kenny, where she remained until December ; after which 
she removed to the boarding house of Mrs. Murphy, and lived 
there until her death the following February. 

During the progress of the disease, the tuberculosis, a con- 
siderable period before her death, extended to the meninges or 
inner layer or covering of the brain, and tubercular menin- 
gitis, a rather uncommon form of the disease in adults, de- 
veloped, and rapidly reached an acute stage, followed quickly 
by death. 

For weeks prior to her decease, Mrs. Rapelye was physically 
wasted to emaciation, and mentally enfeebled by the progress 
of her constmiing ailment. Her bodily weakness was so great 
that until she became bedridden in December she was unable to 
move about the house without falling, and had to be car- 
ried into the yard for fresh air to avoid the sensation of 
stifling. She was unable to clothe herself properly or care for 
her child. As to her mental condition, the testimony is that as 
early as September there were evidences of unsoundness and 
deficiency. Miss Kenny, with whont she lived until Decem- 
ber, testified that soon after September 15th, when she came, 
she noticed a change in her condition. She admitted the man 
servant to her room while she was undressed, without any 
sense of shame; she sat up until after midnight at the front 
window, with the gas burning brightly, watching the stars; 
she made paper dolls, stating that she intended starting a 
paper doll manufactory; she dressed and undressed with the 
windows up in the view of the neighbors. Miss Kenny fur- 
ther testified that while decedent lived at her house, Mrs. 
Bryan, a nurse, came to take charge of her, and that there- 
after Mrs. Rapelye seemed to be decidedly under her influ- 
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ence, especially in her attitude towards her daughter Emma, 
whont Mrs. Bryan seemed to markedly dislike, and since 
whose advent Mrs. Rapelye did not seem to want Emma 
around her or to know or see what she was doing, and was 
very "cross" with her. Miss Kenny further testified that from 
her observation of decedent she did not think she had a ra- 
tional moment while she lived there and that the cause was her 
diseased mind. 

Mrs. Ball, who knew decedent from childhood and who saw 
her almost daily for some weeks or more before her death, 
testified that about six weeks before death she noticed a great 
change in her mental condition, which evidenced itself by the 
change in her attitude towards her husband and daughter, — 
from affection to indifference. Only a few hours before her 
death the decedent wrote the following note, and asked the 
witness, Mrs. Ball, to take samie to Mr. Cattell, decedent's at- 
torney : 

"I want Mr. Kattell to attend to the divorce business for 
me. Ask him if he will kindly find me a nice lawyer who can 
get my case through quietly and quickly. And Mr. Kattell or 
the divorce lawyer must not come here or send all letters for 
I watch so closely. Mary L. Rapelye." 

This attitude of hostility to her husband and indifference 
towards her child was not habitual, but, as appears from the 
evidence, was apparently contemporaneous with the change re* 
suiting from her mental deficiency caused by tubercular menin- 
gitis. 

Five other witnesses called by the caveators, including the 
husband and daughter of decedent, gave corroborative testi- 
mony as to her extreme physical weakness for some weeks 
prior to her death ; of the mental change suffered by her ; that 
Mrs. Bryan, the caretaker, pronounced her crazy and "losing 
her mind"; and that for upwards of two weeks prior to her 
death her limbs were paralyzed, her hearing was impaired, — 
that she could only hear by being shouted to in her ears ; that 
she lost control of organic functions ; and not infrequently lay 
like dead, — powerless of mind and body. 
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The circumstances attending the making of the will in 
question, as gathered from the testimiony, are that decedent, 
who had been visited by Dr. Hall, her physician, in the morn- 
ing, was in a state of coma; that she roused in the afternoon 
and indicated to her attendant, Mrs. Bryan, that she wanted a 
tin box in her trunk, and upon its being reported to her that 
the box was not in its place, decedent said, "He (her husband) 
has taken my box and all my things." She then asked for 
paper and pen to make another will. Supported in bed, dece- 
dent then herself wrote the paper offered for probate and re- 
quested the subscribing witnesses to "witness her sanity." 
It is conceded that at the signing of the paper, decedent was a 
physical wreck and in a dying condition — in the last stages of 
tubercular meningitis. 

The provisions of the will as to her husband and daughteri 
differ materially from those contained in wills and codicils in 
evidence, made at times when decedent admittedly enjoyed the 
possession of her mental faculties unimpaired by disease. 

Was the making of the disputed will the rational act of an 
intelligent and disposing mind, or was it the spasmodic impulse 
of a mind rendered unsound by the disease of the meninges of 
the brain and acting when at all without an intelligent appre- 
ciation of the subject matter? 

The subscribing witnesses, both of whom were the atten- 
dants of decedent immediately prior to her decease, testified to 
her extreme physical weakness, but thought her rational and 
of sound mind — though the testimony of Mrs. Bryan, one of 
said attendants, was weakened by her undenied statements to 
William H. Stepney before decedent's death that she was 
crazy, and to Mrs. Sueter that she was losing her mind. 

Proponent called but two other witnesses, excluding the 
medical expert, — Mrs. Long, decedent's stepmother and Mrs^ 
Murphy, the boarding house keeper. The latter's testimony 
was too indefinite to merit much consideration; and that of 
Mrs. Long, who considered decedent rational and mentally 
normal on the Friday before her death, does not appear to be 
as reliable as the testimony of Mrs. Ball and Dr. Hall (called 
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by caveators), who saw decedent much more frequently and 
consecutively, and had far better opportunity for observing the 
mental and physical condition of decedent. 

In addition to the conflict in the testimony already alluded 
to, as to the general mental condition of decedent, there is in 
this case perhaps an equally important conflict in the testi- 
mony of the physicians called by the respective parties to this 
issue. The two physicians qalled by caveators had both been 
in actual attendance upon decedent within two weeks of her 
death. Dr. Fitch saw her the day preceding her death, and 
about two weeks before, and was of opinion that she was not 
mentally sound, and in that stage of her disease incapable of 
making a will. Dr. Philip S. Hall, who attended decedent 
twelve times in the ten days prior to her death, was positive 
that her disease, tubercular meningitis, had progressed to its 
final stages, and that the mental impairment was comjplete. 
The Register understands his testimony to be that while there 
were lapses into apparent rationality from a state of coma 
when the patient could talk, or write, even, on a given subject, 
there was no mental power to adequately understand or ap- 
preciate the nature of her words or acts: that the disease 
affected the covering of the base of the brain and caused pres- 
sure. Testifying further as an expert, Dr. Hall was of opinion 
that this disease generally resulted in the destruction of the 
mind before death. 

Proponent's physician, Dr. Howard S. Anders, was called 
simply as an expert. He had never seen or attended the dece- 
dent, and while of the opinion that tubercular meningitis al- 
ways caused enfeeblement of the mrind, it did not necessarily 
preclude the existence of capacity for the performance of ra- 
tional acts, and he believed it to be entirely possible that dece- 
dent could have, between the condition of coma in the morn- 
ing and unconsciousness in the afternoon, executed the will 
with rational mind and intelligence. 

This medical testimony, in the opinion of the Register, in- 
clines strongly in favor of caveators, as no Court or jury 
could give as much weight to purely expert testimony, based 
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on hypothesis, as to the testimony of physicians who were 
competent not only as experts but whose evidence was based 
on actual observation, personal attendance, and technical diag- 
nosis. 

It was most earnestly contended, under the authority of 
Miller's Appeal, 43 Pittsburg Law Journal, 428, that the will 
written wholly by decedent, couched in clear and apt lan- 
guage, leaving her property in trust for the benefit of her 
daughter, is "a silent and convincing witness of decedent's 
testamentary capacity." This argum|ent is ingenious, but mis- 
leading. The principal issue in Miller's Appeal was the alle- 
gation of undue influence, and the will written by testator in 
the absence and without knowledge of the principal bene- 
ficiary, might well stand as the silent but convincing witness of 
the testator's bounty without coercion or subjugation to the 
will of another. The attempt in that case to prove want of 
testamentary capacity signally failed. 

In the case at bar, mental deficiency and disease of the men- 
inges of the brain are conceded, and the extent of the derange- 
ment or perversion of the mind is, under the evidence, a mate- 
rial fact in dispute which is not within the jurisdiction of this 
Court to determine, even though sitting as a juror we should 
unite in a verdict sustaining the will. — Palmer's Estate, 24 
Weekly Notes 159. Under these circumstances the issue is 
of right. — Knauss's Appeal, 114 Pa. 10. It needs no citation 
of medical authority to prove that persons of unsound mind 
are frequently capable of plausible expression, oral and writ- 
ten. If the condition of mental incapacity be once established, 
the burden of showing such a distinct lucid interval as is rec- 
ognized by the law, is shifted. — Elkinton v. Brick, 1 5 Atlantic 
Reporter 393. 

Neither the changed attitude of decedent towards her hus- 
band and daughter, the aimless making of paper dolls; lying 
nude or partially disrobed in the presence of men; the count- 
ing of stars ; nor her sickness, extreme distress and debility of 
body, nor slight impairment of the usual strength of her mind, 
would, taken separately, be sufficient under the authorities, 
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and the facts of this case, to raise a substantial and material 
dispute as to decedent's testamentary capacity. — ^Doyles's Es- 
tate, 7 County Court 657; Wilson v. Mitchell, loi Pa. 495; 
McGovran's Estate, 185 Pa, 203; Schreiber's Estate, 43 Legal 
Int. 153. 

But these facts, taken together, and being coincident with a 
marked mental change, resulting fromi a disease extending to 
organic functions of the brain, and most extensive physical 
emaciation and paralysis, and prolonged periodical coma, — 
and especially in view of the evidence of the attending physi- 
cians that decedent was not, by reason of her disease, of sound 
mind when she executed the paper offered for probate, and was 
incapable of intelligently appreciating the nature of the act 
she was about to perform, — constitute an issue quite different 
from those relied upon in the cases last cited, and one which 
can only be decided by a jury. 

In our opinion, were a jury to find a verdict against the 
will under the evidence submitted, the Court could not set it 
aside. This is the test of the right to an issue as established by 
the Supreme Court. — Graham's Appeal, 61 Pa. 43. 

Having come to this conclusion, it is unnecessary to discuss 
the provisions of the wills and codicils in evidence and the 
ante-nuptial agreement between decedent and her husband, 
and whether the particular allegation that the exclusion of the 
husband fromi the will in question was the result of an insane 
delusion that he had taken decedent's property and papers from 
her tin box. The substantial question in dispute raised by the 
testimony is whether the decedent was possessed of mental 
capacity to make the will offered for probate, and for its de- 
termination an issue is now awarded to be tried by a jury ac- 
cording to law. 
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HANBEST'S ESTATE. 

Decided January 26, 1901. 

(i) An instrument intended to take effect only upon the death of the 
one making it, is a testamentary writing ; and if the execution thereof can 
be duly proved according to our statute, it should be admitted to probate 
as a last will and testament without regard to the form of the paper, if it 
be not revoked by a later will. 

(2) A later will, though well executed, does not revoke an earlier one 
without express words of revocation except by being inconsistent with it; 
and where a former will is not inconsistent with a later one, they must 
stand together, and together be admitted to probate as the last will and 
testament of the decedent. 

(3) Where it appears from the last will and testament or other proper 
sources, that the intention of the testator was not to confer general powers, 
but to commit the care and disposition of the portions of the estate named 
in the various instruments which together constitute the will, to the respec- 
tive persons therein nominated, letters testamentary may issue to such per- 
sons for limited purposes "according to the tenor" of the instruments ap- 
pointing them. 

Anthony A. Hirst, for the proponents. 

Opinion. — ^This is a joint petition of two persons who claim 
to be executors under the last will and testament of Julia Ann 
Hanbest, deceased, appointed by two instruments of writing, 
which together, are claimed to constitute her last will and tes- 
tament. 

On the I2th day of January, 1899, decedent executed an in- 
strumtent, under seal, signed in the presence of two witnesses, 
authorizing Anthony A. Hirst to collect and dispose, in a speci- 
fied manner therein directed, of the decedent's share in the es- 
tate of her deceased brother, should she not live to receive it. 
No other provisions of any kind appear in this paper. 

On the 29th day of November, 1900, she executed a paper 
drawn in the more usual and professional form of a last will 
and testament, disposing of other specific property. In the lat- 
ter paper there is no direction as to the payment of debts, no 
gifts of the residuum, and no clause of revocation. She ap- 
points George Greyson executor. 

The Register is asked to decide that both of these instru- 
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ments constitute the last will and testament of decedent, and 
that letters testamentary issue respectively to Anthony A. 
Hirst and George Greyson, as executors. 

It seems to be well established by abundant legal authority 
that an instrument intended to take effect only upon the death 
of the one mjaking it, is a testamentary writing; and if execu- 
tion thereof can be duly proved according to our statutes, it 
should be admitted to probate as a last will and testament with- 
out regard to the form of the paper, if it be not revoked by 
a later will. 

Careful consideration of the so-called last will and testa- 
ment under date of November 20, 1900, is convincing that 
there is no revocation of the former will, and in this conclu- 
sion the Register is fortified by the testimony of several wit- 
nesses, who were examined at the hearing of this matter, that 
the decedent, immediately prior to her death, informed her 
next of kin that she had executed two papers, entrusting the 
care and management of the respective portions of her estate 
therein mentioned to Mr. Hirst and Mr. Greyson, and that both 
of said papers were her last will and testament. 

It is undoubtedly the law that a later will, though well exe- 
cuted, does not revoke an earlier one without express words of 
revocation except by being inconsistent with it. And by the 
extent of such inconsistency must be measured the extent of 
the revocation. To operate as a total revocation in such case 
the two dispositions must be so plainly inconsistent as to be in- 
capable of standing together. — Schouler on Wills, Sec. 407; 
Williams on Executors, 7th Ed., p. 210. Nelson's Estate, 2J 
W. N., 511 ; affirmed in 147 Pa. St., p. 160. 

A fortiori would this be the rule where the later will only 
disposes of a portion of the estate, and partial intestacy might 
follow. In this case, therefore, finding that the former will is 
not inconsistent with the later one, is not revoked thereby, and 
that each seems to deal with specific property of the decedent, 
and that intestacy would follow in part, if effect were not g^ven 
to both, they must stand together, and together be admitted to 
probate as the last will and testament of said decedent. 
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A more serious question involved, however, is as to the ex- 
tent of the grant of letters testamentary to the executors named 
in the respective papers. No Pennsylvania authority has been 
submitted which is conclusive of the question at issue or in 
which the facts are similar ; and but one Pennsylvania case has 
been called to the attention of the Register which in any way 
deals with the question. In Nelson's Estate, supra, a later 
will contained a clause of revocation of a former will, but re- 
enacting and incorporating in it so much thereof as applied tc 
a specific legacy, and naming a new executor. In that case 
both the former and later wills were admitted to probate, but 
letters testamentary only granted to the executor named in the 
later will, because it did not appear to be the intention of the 
testatrix to leave any duties in the nomjinee in the earlier will. 
But President Judge Hanna in deciding the case, in the Or- 
phans' Court, well said that . . . "if the testatrix, in 
addition to the separate disposition of her estate, had imposed 
separate, distinct and independent duties upon the executors 
named in each will, then each would be entitled to letters tes- 
tamentary." 

Such seems to be the law as laid down in a number of cases 
decided in the Ecclesiastical and Probate Courts of England. 
In Grant v. Leslie, 3 Phill, 116, a codicil to a will which named 
an executor, appointing a residuary legatee, with the added 
words "to discharge all lawful demands," was held to show an 
intent on the part of testator that said legatee should also per- 
form the functions of executor. To the same effect are 
Geaves v. Price, 3 Sw. & Tris., Probate Reports, p. 71, and In 
re Goods of Graham, Id., p. 69. There were general grants 
of letters in these cases, as there did not seem to be anything in 
the wills or intention of testator to limit the functions of the 
executors to any specific property or duties. 

But it is equally well established that letters testamentary 
may issue for limited purposes "according to the tenor" of the 
instruments appointing them. — Lynch v, Bellew, 3 Phill. 
424. 

This follows from the intent of the testator, to be gathered 
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from the last will and testament or from other proper sources, 
that general powers are not intended to be conferred. 

As neither instrument in this case attempts to dispose of any 
estate beyond that specifically therein mentioned, and as it 
would appear to have been the intention of the testator to com-- 
mit the care and disposition of the portions of her estate named 
in the two instruments, to the respective persons therein nomi- 
nated, it would seem to be necessary in order to carry out the 
intention of the testatrix in this case, to grant letters testa- 
mentary to the petitioners limited to purposes "according to 
the tenor" of the instnmients appointing them; and it is there- 
fore ordered that both of the instruments under date of Janu- 
ary 12, 1889, and Novemjbcr 29, 1900, constituting as they do 
the last will and testament of Julia A. Hanbest, deceased, be 
admitted to probate, both having been duly proved, and that 
letters testamentary issue to Anthony A. Hirst, "executor ac- 
cording to the tenor" of instrument dated January 12, 1899, 
and to George Greyson, executor "according to the tenor" of 
instrument dated November 29, 1900. 
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BROGAN'S ESTATE. 

Decided January 20, 1902. 

(i) Neither age nor sickness, nor extreme distress, or debility of body 
will affect the capacity to make a will, if sufficient intelligence remains. 

(2) A legal presumption of mental capacity arises upon proof of due 
execution by two competent and disinterested witnesses who testify to- 
gether with the scrivener that at the time of execution the deceased was, 
though physically weak, of sound mind, intelligently appreciating the nature 
of the act she was about to perform and capable of exercising dominion 
over her property and its disposition. 

(3} The demand for an issue will be denied where the evidence ad- 
duced is insufficient to overcome such legal presumption and sustain the 
verdict of a jury against the will. 

(4) Wihile expert testimony is in many instances of the greatest aid 
in determining complex questions arising from unknown or only partly 
known situations, or in inquiries involving scientific or psychological prob- 
lems, etc., such expert testimony has little value where the facts and cir- 
cumstances are dearly known and the acts performed positively ascer- 
tained from witnesses who testify from actual observation and personal 
knowledge. 

Henry K. Fries, for proponents. 

Edmund Randall and James A. Flaherty, for the caveators. 

Opinion. — ^The petition filed in this case prays for the 
admission to probate of the last will and testament of 
Bridget Brogan, executed on the 17th day of August, 
1901, the decedent having died August 28th, 1901, eleven day? 
after the execution of the will. By the terms of the will all 
her estate was bequeathed and devised to her niece, Annie 
Boyle, with whom! she had lived for upwards of three months 
immediately preceding her death. The caveators are nephews 
and nieces of decedent, who allege undue influence and want 
of testamentary capacity. 

The evidence is that decedent at the time. of her death was 
over seventy years of age, and up to within one year prior 
thereto was employed as cook. She then became too old and 
infirm to continue the pursuit of her vocation, and thereafter 
lived with various of her relatives for short periods until June, 
1901, when she took up her abode with Annie Boyle. 
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In July, 1 90 1, she was ill from the effects of heat stroke, 
but recovered, and was in comparatively good health until the 
middle of August, when her failing physical powers seemed tc 
settle into a condition of senile debility, which ended in death 
on the 28th of that month. 

On August 1 6th and 17th, 1901, she was visited by Father 
Conway, a parish priest of the Catholic Church, who, on the 
17th, in view of her weakened condition, administered to her 
the last sacraments of the Church. She expressed to him a 
desire that he draw her will and stated to him her wishes, but 
he very properly declined to comply, and suggested her send- 
ing for a lawyer. The clergyman testified that he found her 
in a perfectly clear state of mind, able to intelligently converse 
with him and understand what he said to her. 

At or about eleven o'clock that morning, after the priest had 
gone, Mr. Thomas A. Mullen, a graduate of the Law Depart- 
ment of the University of Pennsylvania, who had not yet been 
admitted to the bar, and who resided in the immediate neigh- 
borhood of decedent, was sent for; and upon introducing him- 
self, and stating the object of his call, received from dece- 
dent, while alone with her, full, and explicit instructions as to 
what should be written as her last will and testamlent. She 
spoke of other relatives not made beneficiaries under her will. 

Dr. Shannon, who was summoned, also came about this 
time, and found decedent in a state of physical collapse due to 
weak heart action, but of undoubted clearness of mind. To 
him she expressed in apt terms her symptoms and ailments, and 
also told of her purpose to make her will, and repeated to him 
her instructions theretofore given to Mr. Mullen concerning 
same, and her reasons. 

Dr. Shannon prescribed a strong stimulant, consisting of 
digitalis, a large percentage of strychnine, aromatic spirits of 
ammonia, and brandy, which he ordered to be administered in 
teaspoonful doses every four hours. After his departure, Mr. 
Mullen, who had in the meantime retired to his office and 
drafted the will from the instructions received, returned with 
the prepared document ; and while awaiting the arrival of two 
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neighbors sent for to act as witnesses to the will, read the 
same to decedent, and became engaged in conversation with 
her, from which he was able to absolutely satisfy himself that 
she was of perfectly sound mfind. 

The subscribing witnesses had no personal acquaintance 
with decedent and came by request of Mr. Mullen, conveyed 
by Mrs. Boyle. Both of them heard the will read to decedent, 
who also told them at the timie, of her wish to leave all her 
property to her niece, Annie Boyle, on account of her kind 
attentions. 

The will was then executed. Mrs. Boyle, the beneficiary 
thereunder, was not present at any time during the giving of 
the instructions for the making of the will, or at its execution 
The testimony of the scrivener and the two subscribing wit- 
nesses all of whom are entirely disinterested, is clear and con- 
vincing that Miss Brogan before and at the execution of her 
will was, though i^ysically weak, of sound mind, intelligently 
appreciating the nature of the act she was about to perform, 
and capable of exercising dominion over her property and its 
disposition. 

It has become an established doctrine under the law of 
Pennsylvania that "neither age, nor sickness, nor extremte dis- 
tress or debility of body will affect the capacity to make a will, 
if sufficient intelligence remains." — ^Wilson v. Mitchell, loi 
Pa. 503. 

In support of their contention that decedent was of unsound 
mdnd on the 17th day of August when the will was executed, 
caveators produced the testimony of four nephews and nieces 
who were excluded from sharing in the decedent's estate by 
her will. From a careful study of this evidence, the Court is 
unable to find any substantive and adequate proof of the alle- 
gations of unsoundness of mind sufficient to sustain the ver- 
dict of a jury if rendered against the validity of the will. 

Where a g^ven case does not measure up to this test estab- 
lished by the decisions of the Supreme, Court, the demand for 
an issue must be denied. — Knauss's Appeal, 114 Pa. 10; Sail- 
ers' Estate, 14 Superior Court Reports 504. 

5 
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Notwithstanding the natural bias of these witnesses, due tc 
their strong motive for contesting the will of their aunt, there 
is nothing to be found in their testimony to sustain the opinion 
expressed by them that decedent was not of sound mind. She 
knew them when they called on the evening of the i6th inst., 
although her recognition of one (the husband of a niece) was 
not instantaneous. She conversed with them and inquired as 
to their families. Her memory was not as vigorous as it had 
been in youth, but disease had not affected her mind, and as 
we have seen under the law, neither its policy nor the principles 
of natural justice seek to curtail the right of the owner of 
property to dispose of it according to his own will and pleas- 
ure, by reason of physical weakness and old age, when uncon- 
nected with distinct mental incapacity. 

Caveators seem to lay the greatest stress upon the fact that 
within a half hour after the execution of the will. Dr. Bradley, 
who was called to attend decedent on the morning of the 17th. 
but who did not receive the simimpns until after Dr. Shannon 
was sent for, saw decedent and found her incoherent, but was 
not able to say how long she had been in that condition. Pre- 
viously he had always found her clear and sound of mind. 
Upon being recalled, however, and informed that immediately 
after signing her will, the strong stimulant already mentioned, 
as prescribed by Dr. Shannon, had been administered, the Doc- 
tor was of opinion that this would fully account for the condi - 
tion in which he found her at that time. 

Against this opinion of their own witnesses, caveators of- 
fered the opinions of two physicians called as experts to show 
that the effect of one teaspoonful dose of the stimulant admin- 
istered would not likely produce the condition of incoherency 
testified to. But this testimony, based upon hypothesis, be- 
comes comparatively unimportant as against the positive and 
direct evidence of the actual condition of decedent at the pre- 
cise time when the will was executed, and the admission that 
the reaction from the exertion and excitement incident to the 
making of the will, and the stimulant, might well account for 
the condition. 
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While expert testimony is in many instances of the greatest 
aid to courts and juries in determining comlplex questions 
arising from unknown, or only partly known situations and 
conditions, or in inquiries involving scientific or technical prob- 
lems and effects, or the existence or non-existence of mental 
diseases, and other questions of like character, such expert tes- 
timony has little value where the facts and circumstances are 
clearly known and the acts performed positively ascertained 
from witnesses who testify from actual observation and per- 
sonal knowledge. 

For the reasons above given, we are of opinion that no sub- 
stantial dispute has arisen in this matter which should be sub- 
mitted for the consideration of a jury, and the prayer for an 
issue is accordingly denied. In pursuance of this conclusion, it 
is decreed that the caveat be dismissed, and the will admitted 
to probate and letters testamentary thereunder issued to the 
executor therein named. 
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HUTCHINSON'S ESTATE. 

Decided January 20^ igo2. 

Probate of separate papers of testamentary character, sent anonymously 
through the mails and purporting to be signed by a decedent, was refused 
where the papers in question were not proved by the testimony of two 
credible witnesses and so failed to meet the requirements of the Act of 
1832 governing the probate of wills. 

Edward H. Weil, David Wallerstein, C. B. D. Richardson, 
James W. Laws and Thomas Biddle Ellis, were of counsel. 

Opinion. — ^The petition presented prays for the admission 
to probate of two testamentary papers purporting to be the last 
will and testament of Emma Hutchinson, deceased. The his- 
tory of this case is enveloped in mystery, and has caused the 
Register grave concern. 

The facts are that on February 13th, 1901, there was sent 
to the Register, through the mails and anonymously, two sep- 
arate papers, which upon examination appeared to be of a tes- 
taimentary character and purported to be signed by Emma 
Hutchinson; and which, if genuine, and properly proven ac- 
cording to the provisions of the statute in such case made and 
provided, would have been admissible to probate as the last 
will and testament of said decedent. 

An examination of the records developed the fact that on 
the 6th day of August, 1900, there was admitted to probate 
by Register Hackett, a last will and testament of the said 
Emma Hutchinson, deceased. A ph)rsical examination of said 
paper showed it to be full of erasures and interlineations, and 
the signature at the end was defaced in such a manner as to 
create a suspicion of its authenticity. An appeal from the de- 
cision of Register Hackett was taken, and upon the case being 
heard by the Orphans' Court, the decision of the Register was 
reversed, and an issue granted to try the validity of the will, 
which issue is now pending. 

The affairs of this estate are further complicated by an al- 
leged escheat, an inquiry into which is also still pending. 
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Upon a conference with the many counsel interested in this 
strange case, little light was shed upon the subject, and it re- 
mained for the Register to take the initiative of an investiga- 
tion into the integrity and genuineness of the papers received 
by him as aforesaid, with a view of determining as to whether 
they should be probated, and the prior decree of probate re- 
voked. 

In this investigation the Register has been assisted by all 
the counsel representing the various parties, of whom it is 
proper to say that, irrespective of the interests they repre- 
sented, all have actively assisted in the endeavor to ascertain 
the truth concerning these mysterious papers received under 
the peculiar circumstances noted. 

Although a number of preliminary hearings had theretofore 
been held, it was not until February 19th that the matter was 
ripe for trial. Its immediate issue was the proof of the signa- 
ture to the said papers. 

The patient investigation of counsel enabled them to pro- 
duce before the Register three disinterested witnesses. One 
of thent, Samuel J. Steele, a clerk in the office of the Treasurer 
of the Pennsylvania Railroad Company, had in his possession 
a dividend voucher, and check in favor of the decedent, issued 
in the matter of payment of dividends on stock of the Railroad 
Company owned by her, and which papers were apparently en- 
dorsed by her. Another, Hugh J. McCabe, a clerk in the em- 
ploy of Frank D. LaLanne & Company, had a considerable 
number of receipts, for mortgage interest, sigpned by the de- 
cedent in his presence, and who therefore was familiar with her 
signature and her handwriting. The other, William A. Robin- 
son, who is connected with the law office of Mr. Snare, had in 
his possession a power of attorney executed and acknowledged 
by the decedent. All of these witnesses testified substantially 
that the signature "Emma Hutchinson" on the testamlentary 
papers in dispute, was not in the handwriting of decedent. 
And indeed this testimony entirely accords with the personal 
comparison of the established signatures of Emma Hutchin- 
son which came under the observation of the Register, with 



76 PROBATE CASES. 

OpinioQ. 

those on the alleged testamentary papers sent to him as afore- 
said. 

While the mystery which involves them is in no way ex- 
plained by the testimony offered and the proceedings had, nor 
the motive established for the perpetration of what would ap- 
pear to be a clumsy attempt to foist upon this Probate Court 
a forged will, it is sufficient for the purpose of this case to de- 
cide that the papers in question have not been proved by the 
testimony of two credible witnesses, and therefore fail to meet 
the requirements of the Act of 1832 governing the probate of 
wills. 

It is perhaps but just to state that none of the legatees or 
parties to be benefited, named in the alleged testamentary pa- 
pers have been in any way connected by evidence with this 
manifest attempt to further complicate the already tangled 
condition of decedent's estate by fraud and forgery. 

Our decree can offer no solution of the mystery surrounding 
this case — ^that must be relegated to some other forum which 
may be fortunate enough to find and have the means to sum- 
mon to its aid the genius of a Sherlock Holmes. 

So far as the performance of our present duty is concerned, 
we are fortunate in finding ourselves without difficulty, and 
now enter our decree refusing admission to probate of the said 
alleged testamentary papers. Petition dismissed 
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ROSENBAUM'S ESTATE. 

Decided February 25, 1902. 

Lx>ose declarations of a decedent to a casual acquaintance shortly before 
her death, that her will — ^the physical existence of which has not beew 
shown more recently than about eight years prior to the filing of the peti- 
tion asking for its production, — was in the possession of the respondent, 
who from the facts appeared not to have the slightest motive for with- 
holding it from probate, are, apart from the question as to their legal 
weight or admissibility, not sufficient to raise even a presumption against 
the respondent, much less such conviction as would sustain an order for a 
citation on him to produce the will for probate, an inability or refusal to 
obey which, might subject him to criminal prosecution. 

Thomas Cahall, for the petitioner. 
Robert D. Maxwell^ for the respondent. 

r 

Opinion. — ^The petitioner in this case avers that he is 
the son and only child of Jeanetta Rosenbaumi, deceased, 
who died at the Home for Aged and Infirm, connected 
with the Jewish Hospital of Philadelphia, on August 
31st, 1901. He alleges that she disposed of her property by a 
last will and testament, which is in the custody and possession 
of Frederick C. Breuker, his uncle, the respondent, and prays 
for a citation directing him to produce same before the Regis- 
ter for probate. 

The respondent in his answer denies possession of the will. 

The evidence is that about thirty years ago, while residing 
in Detroit, Michigan, decedent executed a will, the physical 
existence of which has not been shown, however, more re- 
cently than about eight years ago, and prior to decedent's ad- 
mission to the Jewish Home for the Aged. The will appears 
to have been in the custody, for varying intervals of time, of 
different persons. During the lifetime of decedent's sister, 
Mrs. Breuker, wife of respondent, she seems to have been the 
custodian of the will. She died about ten years ago. After 
her death and for a brief space of time the will was in the cus- 
tody of one Morris Rosenberg, but he returned it to decedent 
about eight years ago; since which time there is no evidence 
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that any person had seen the will, or that in point of fact it 
existed. 

Two witnesses were called to testify that shortly before hei 
death, decedent told them that she had made a will in her son's 
favor, and that her affairs were managed by her brother-in- 
law,^-one of the witnesses testifying further that decedent 
told her that he, the decedent's brother-in-law, had the will. 

The testimony of other witnesses called by petitioner related 
more particularly to declarations of decedent respecting her 
affairs and the amount of her estate. Morris Rosenberg tes- 
tified that for about two months, eight years ago, he had the 
custody of decedent's will — it being left with him by decedent 
for safe keeping; and that she called for it again for the ex- 
press purpose of altering it. 

As already stated, no one appears to have seen the will after 
this, and it is significant that not very long thereafter decedent 
became an inmate of the Home for the Aged, and paid into 
that Institution a sum of money which, according to declara- 
tions made by decedent to her son, appears to have been about 
five hundred dollars, and which, together with two hundred 
dollars subsequently given by her to Mrs. Lizzie Straker, 
would seemi to account to within two hundred dollars or there- 
abouts for all the means of decedent at the time of her enter- 
ing into the Home. 

The respondent denies that he ever had the custody of the 
will, though he knew that his wife, the decedent's sister, prior 
to her death ten years ago, was the custodian of an envelope 
supposedly containing the will, but which envelope he has not 
seen nor heard of since that time. Lizzie Straker, called by 
respondent, testified that about six years ago she was present 
when decedent told respondent that she had burned her will. 

The testimony offered in support of petition fails to establish 
the essential averment that there is in point of fact a will pre- 
sently in existence and in respondent's custody, possession or 
control. It was earnestly contended that the loose declarations 
of decedent to a casual acquaintance shortly before her death, 
that her will was in the possession of her brother-in-law, were 
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sufficient to sustain an order for citation on this respondent to 
produce the will for probate. Without passing upon the ques- 
tion as to the legal weight or admissibility of this testimony, 
it fails to raise even a presun^ion against the respondent, in 
the mind of the Court, much less such conviction as would in- 
duce the Register to enter a decree which, should respondent 
be unable or refuse to perform, might subject him to crim- 
inal prosecution. Nothing short of reasonably clear and posi- 
tive evidence would justify such a finding against respondent. 
Moreover, the most careful reading of the evidence and con- 
sideration of the contention of petitioner's counsel has failed 
to disclose the slightest motive for concealment by respondent 
of decedent's will or withholding same from probate. He 
could not be benefited, nor the petitioner injured thereby. If 
decedent possessed any property, the latter, her only child, 
would be entitled to the whole of it under the intestate laws. 
Petitioner's case, failing at all points to sustain his aver- 
ments, the petition for citation is dismissed. 
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NICHOLAS' ESTATE. 

Decided June 2, 1902. 

Where neither blood relationship exists, nor formal adoption under the 
statute has been consummated, the alleged daughter of a testator who 
with his wife has nurtured her from infancy and referred to her before 
the world as his child, is entitled to no rights under the intestate laws, and 
upon her death prior to that of the testator her children have no right to 
administration cum testamento annexo as against the testator's next of 
kin and legatees. 

Quaere: Whether such alleged daughter has any contractual interest 
in the estate of the testator which would be recognized in the Orphans' 
Court at the time of distribution. 

/. Claude Bedford and L. S. Mathias, for children of al- 
leged daughter. 

Horace Haverstick, for next of kin and caveators. 

Opinion. — In this case John Nicholas died on the 8th day of 
March, 1902, leaving a testamentary writing in which, after 
bequeathing two minor legacies to next of kin, the residue of 
the estate is given to Mrs. Samuel Walker, who is designated 
in the text of the will as the "daughter" of testator. 

Mrs. Walker died in the lifetime of the testator, and two ai>- 
plications are now presented to the Register for letters of ad- 
ministration cum testamento annexo in the estate of the said 
John Nicholas; one on behalf of the next of kin and legatees 
in will, and the other on behalf of the two surviving children 
of the residuary legatee. 

It is admitted that no blood relation existed between the tes- 
tator and his alleged daughter, and also that no formal adop- 
tion under the statute had ever been consimimated, but it is 
averred that, under a numiber of decisions, because Mrs. 
Walker had been nurtured from infancy by Mr. Nicholas and 
his wife and referred to before the world as their child, a con- 
tractual relation was created which the courts would recognize 
as equivalent to a legal adoption, entitling the parties to inherit 
reciprocally from one another. 

It is also admitted that "common law adoption" does not 
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exist in Pennsylvania, but it is ingeniously argued that if the 
courts acknowledge contractual relations between the parties, 
then necessarily the theoretical filial connection upon which the 
contractual relations are based is also acknowledged. But the 
fallacy of this argument is easily detected. The mere fact 
that parties to a contract, express or implied, designate them- 
selves as parent and child, cannot transcend for the purposes 
of administration the absence of a common blood or the execu- 
tion of a formal adoption. 

It is true that the courts appear to have supported a contract 
arising under circtui^tances somewhat similar to the facts in 
this case, but invariably it has been as a pure contract, and not 
inimical to or subversive of the statutes of intestacy. 

Susman's Est, Pittsburg 45 L. J., loi, the case almost en- 
tirely relied upon by counsel for children of alleged daughter, 
is directly adverse to the contention of said counsel, for Judge 
Over concludes his opinion thus: "If Mrs. Jacobs and Sus- 
man had been legally adopted the widow's administrator would 
only take one-third of the fund. They were not, however, and 
are entitled to distribution only under an implied contract with 
the decedent, that they were to receive a child's share of the 
estate. This contract would not affect the widow's right to 
one-half of the personalty under the intestate law; and one- 
half of the fund must therefore be distributed to her, and the 
other equally between Mrs. Jacobs and Jacob Susman." This 
opinion therefore specifically denies the right of claimants to 
take under the intestate law, and awards to the widow her por- 
tion of the estate as though there were no children, — conclu- 
sively relegating the alleged adopted children to the position of 
creditors. 

Therefore, without passing on the question as to whether 
or not the administrator of the deceased residuary legatee has 
a contractual interest in the estate of testator which would be 
recognized in the Orphans' Court at the time of distribution, 
it would appear to be decisively settled under analogous cases, 
and our own interpretation of the statute and relative reason- 
ing, that the application on behalf of the children of Mrs. 
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Walker must be dismissed, and letters of administration cum 
testamento annexo granted Sarah E. Courtney as next of kin 
and a legatee in the will, security to be entered in accordance 
with the usual practice. 
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McKEOWN'S ESTATE. 

Decided June 7, 1902. 

(i) One cannot take advantage of his own violation of the established 
rule of law that the primary jurisdiction for the probate of a will is the 
court of the domicil of the decedent Wlhere, therefore, the will is im- 
properly diverted to a foreign jurisdiction by the voluntary act or conni- 
vance of the respondent the production of a copy will serve the requisite 
purpose and a citation on him to produce it may issue. 

(2) It is immaterial whether the Act of 1832, conferring jurisdiction 
on the Register at the instance of parties interested to compel the produc- 
tion of an alleged will, is invoked by a person desiring to sustain or to de- 
feat the validity of the instrument. The command of the act is "to de* 
posit some for probate," and is a mandate to him withholding the paper. 

(3) a — ^It is a well settled rule of international law that the jurisdiction 
to determine the validity or invalidity of a will and to grant primary let- 
ters, belongs exclusively to the court of the domicil of the testator, and 
this jurisdiction is not taken away by the circumstance that the original 
will has been proved elsewhere. 

b — ^Foreign wills properly exemplified, must be admitted under the pro- 
visions of the Constitution of the United States to record in other States 
as muniments of title to real estate or for the purpose of securing grants 
of ancillary letters for the administration of a testator's assets in as many 
States as he may have left property, where the sufficiency of such wills for 
the purposes of title and distribution may be passed upon ; but only in the 
forum of the domicil can the validity of the will be determined for the pur- 
pose of probate. 

c — ^A decree of probate without notice to the next of kin, not made by the 
court of the domicil of the decedent, is a decree in rem and local in its 
operation. Full faith and credit is given to such decree under the Con- 
stitution of the United States, when it is left where it is found — ^local in 
its operation. 

d — ^Ancillary letters granted by the Register of the County of the domi- 
cil upon false averments of domicil elsewhere are illegal and their grant 
improvident. 

e. — ^The Act of 1832 providing for the admission to record of authenti- 
cated copies of wills executed and proved according to the laws of other 
States, relates only to wills proved in a court to w^hich the jurisdiction to 
make original probate in the case properly belongs under the established 
rules of law. 

(4) The petition alleged that the decedent was domiciled in Philadel- 
phia at the time of her death, but that the respondent had procured a will 
by the exercise of undue influence and had secured its probate in Florida. 
Upon demurrer admitting the fact of domicil in Philadelphia, ancillary let- 
ters granted by the Philadelphia Register upon false allegations of domicil 
elsewhere, were revoked, and a citation upon the respondent to produce 
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the will was granted although the will was then in the possession of the 
Florida Court which had admitted it to probate. 

/. M. Vanderslice, for the petitioners. 

The objection of the respondent that he cannot be cited to 
produce the will inasmuch as it is in the custody of the Florida 
Probate Court is not well founded, since it is not impossible for 
him to produce a correct copy which would be sufficient for the 
purpose. McDonald's Estate, 130 Pa. 480. 

The Legislature cannot be presumed to have meant only 
those claiming under the will when it used the plain words 
"Any party interested" in giving the Register authority to is- 
sue a citation at the instance of any party interested to compel 
the production of the testamentary writing improperly with- 
held from probate. (Section 7 of the Act of March 15, 1832, 
P. L. 136.) 

The 1 2th section of the Act of March 13, 1832, P. L. 136, 
gives the Register the power to grant ancillary letters, but there 
is nothing whatever which precludes the Register fromi revok- 
ing ancillary letters which have been improvidently granted, 
upon the production of proper proof. McKeown's Estate, 10 
Dist. 332. If the decedent's domicil was here as is confessed 
by the demurrer, then the ancillary letters were improvidently 
granted to the respondent, upon the false representation by him 
as to the domicile of the testatrix, and the Register is therefore 
justified in revoking such letters. The Register will not per- 
mit the respondent thus to deprive him of his original jurisdic- 
tion and make it secondary to that of a foreign tribunal. Mc- 
Keown's Estate {supra.) 

Mayne R. Longstreth, F. B, Bracken and John G, Johnson, 
for the respondents. 

Any person proceeding under the Act of March 15, 1832, to 
compel the production of a testamentary writing must show 
first, that he is interested in the estate of the decedent whose last 
will he seeks to have produced ; second, that the will is in the 
possession or under the control of the person upon whom de- 
mand is made for its production, and third, that the paper 
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whose production is demanded is a last will and testament and 
that its production is demanded for the purpose of probate. 
The petition in this case wholly fails in respect to the second 
and third requirements mentioned. 

There is no requirement in the Act of 1832 that a will should 
be probated at the place of the decedent's domicile, but, on the 
contrary, it applies to all wills and testaments proved in any 
state or country, according to the laws thereof. It is recog- 
nized in this State, as in others, that original probate of a will 
may be properly made whenever there are assets of the dece- 
dent within the jurisdiction of the Court where the will is 
offered for probate. Brown's Estate, 2 Dist. Rep. 730. Al- 
most the entire estate of this decedent is located in Florida. 
Even admitting therefore that the domicil of the decedent was 
in this country at the tim|e of her death, the respondent was en- 
tirely within his legal right in presenting her will before the 
Florida Court for probate. The duty of the Register to grant 
ancillary letters to the respondent has already been affirmed by 
the Orphans' Court in McKeown's Estate, 10 Dist. 131. If 
therefore it was the duty of the Register to grant ancillary 
letters, upon what principle of law can he now be called upon 
to revoke them? 

In McKeown's Estate, 10 Dist. 332, however, it is indi- 
cated that the Register, if satisfied that the decedent's domicil 
is within his judicial authority and that the copy presented is 
properly authenticated and therefore a true copy, is possessed 
of all the elements for reaching a true decision as to the validity 
of the testament. The Court said: "Situs" (domicil) "being 
established, the letters thereon issued whether founded upon 
the will itself or upon a certified copy are original and not an- 
cillary in their character, and the Register is bound so to treat 
them." 

The learned Court here clearly intends to assert that having 
established this county as the domicil of the decedent, then the 
letters granted by the Register may he treated as original let- 
ters, and the probate by him of the authenticated copy of the 
will as an original probate, and the same proceedings had there- 
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on as though the original had in point of fact been probated 
here. With all due respect to the learned Court we do not re- 
gard this proposition as sound in law and do not believe it 
would be adhered to by the Orphans' Court upon further con- 
sideration and after full argument. 

We hold to the position that proceedings to test the valid- 
ity of the will of Mary McKeown will not lie in this jurisdic- 
tion while the decree granting ancillary letters, of the Register, 
stands unrevoked. It is a fallacy to regard these letters as 
other than ancillary in character, because they are of necessity 
based upon the judgment of a foreign court under the Act of 
1832. We have further seen that they were properly issued by 
the Register upon proof of the foreign probate and we are thus 
brought face to face with the principle that a judgment of a 
foreign court must under the provisions of the Constitution be 
given full faith and credit by this Court and can only be at- 
tacked for fraud or lack of jurisdiction in the court rendering 
it. Ives. V, Salisbury, 56 Vermont 565. The only proper 
course for the petitioners to pursue if they desire to attack the 
validity of the will is to institute proceedings for the purpose in 
the Florida court which admitted it to probate. No decree of 
the court of this county could affect the validity of the will, 
as to the vastly greater portion of the estate which is situated 
in Florida. 

Opinion. — The petition in this case alleges that Mi- 
chael McKeown and Joseph Barron are heirs at law of 
Mary McKeown, deceased. That said decedent was at the 
time of her death domiciled in the county of Philadelphia. 
That Joseph Edward Murray, respondent, confidential adviser 
and counsel of decedent, by undue influence and at a time when 
she was not possessed of testamentary capacity, induced dece- 
dent to execute a paper alleged to be her last will and testament, 
which, as appears by reference to a duly exemplified copy 
thereof, filed in the Register's office, makes him her sole legatee 
and devisee as well as executor. 

It is further alleged that this will was taken by respondent to 
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the State of Florida and there offered for probate, where, on 
the first day of May, 1899, as shown by the record, which 
contains upon its face no evidence of notice to the next of kin, 
it was admitted to probate and letters testamentary granted to 
respondent. On the nth day of May in the same year, upon 
respondent's petition presented to the Register of Wills of 
Philadelphia County, setting forth decedent's residence in 
Florida, and upon the production of an exemplified record of 
the Florida probate, the said alleged will was admitted to re^ 
cord here and ancillary letters testamentary were granted to 
said respondent. 

The petitioners pray for a citation directed to respondent to 
show cause why he should not be commanded to produce be- 
fore the Register the aforesaid alleged last will and testament, 
and why the ancillary letters granted to him should not be re- 
voked. 

To this petition, respondent demurs upon the following 
grounds : — 

"First. The said petition does not aver that the certain 
paper referred to therein as the "alleged last will and testament 
of Mary McKeown," and of which production before the 
Register of Wills of Philadelphia County is demanded, is in 
the possession or under the control of Respondent. 

"Second. Said petition fails to allege that the paper, of 
which production is demanded, is the last will and testament 
of a decedent, but, on the contrary, avers that the same was 
executed by Mary McKeown at a time when she had not the 
capacity to make a valid will. 

"Third. The said petition shows that the production before 
the said Register of Wills of the said paper referred to therein 
as the 'alleged last will and testament of Mary McKeown,' is 
not intended by petitioners for purposes of probate and the said 
Register of Wills has no jurisdiction to compel the production 
of a paper alleged to be the last will and testament of a decedent 
for any other purpose. 

"Fourth. The record of the grant of ancillary letters testa- 
mentary to Respondent by the Register of Wills of Philadel- 

6 
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phia county 'upon the duly authenticated copy of the last will 
and testament of Mary McKeown, deceased/ to which refer- 
ence is made in said petition, shows that the said paper was 
duly admitted to probate by the County Judge of the Court of 
Monroe County, Florida, and is in the custody and control of 
said tribunal. The production of said instrument by Respon- 
dent, as prayed for in said petition, is therefore impossible. 

"Fifth. The ancillary letters testamentary alleged in said 
petition to have been granted to Respondent, as Executor of 
the last will and testament of Mary McKeown, deceased, by 
the Register of Wills of Philadelphia County, cannot be re- 
voked, in accordance with the prayer of said petition, because 
it appears that said ancillary letters were granted by the said 
Register upon the production before him of a duly authenti- 
cated copy of the original of said will and of the record of the 
proceedings for the probate thereof and the grant of letters 
testamentary thereon to Respondent by the County Judge of 
the Court in and for Monrdle County, Florida, a Court having 
jurisdiction to admit said will to probate and grant letters tes- 
tamentary thereon under the laws of the State of Florida." 

The importance of the questions involved and the absence of 
Pennsylvania precedents upon most of them has impelled a 
most careful and searching consideration of the issues pre- 
sented, and the conclusions arrived at are now briefly set forth. 

The First and Fourth grounds of Demurrer are considered 
together, and are not sustained. 

The domicil of decedent in Philadelphia county being ad- 
mitted as a matter of pleading by filing of the demurrer, the 
respondent cannot take advantage of his own violation of the 
established rule of law that the primary jurisdiction for the 
probate of a will is the court of the domicil of the decedent. — ■ 
Stark V, Parker, 56 N. H., 481. i Am. Probate Rpts. 550. 
McKeown's Estate, 10 Dist. Rpts., 131. 

It is inconceivable that any honest or just purpose can be 
achieved in probate proceedings or the cause of justice pro- 
moted by withholding from the legal as well as logical forum, 
where those interested might naturally be expected to look for 
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the ascertainment of rights in a decedent's estate, the proper 
proceedings for the establishment of wills. Such a course can 
only be regarded as surreptitious, and no fine distinctions 
should be permitted to operate so as to defeat justice when in- 
voked on behalf of those who, without laches, have been in- 
jured, and who have been left without their day in the proper 
court. 

If the original will is misplaced, lost, improperly diverted to 
a foreign jurisdiction, or destroyed, or for any other reason 
cannot be produced, and a fortiori, as in this case where it is 
alleged this results from the voluntary act or connivance of the 
respondent, the production of a copy will serve to properly 
present all the necessary matters for a legal determination of 
the issues raised in this proceeding. — McDonald's Estate, 130 
Pa., 480. Woerner's American Law of Administration, 2 Ed., 
star p. 481. 

The Second and Third grounds are equally without merit. 

The spirit if not the letter of the Act of 1832 conferring jur- 
isdiction on the Register at the instance of parties interested to 
compel the production of a testamentary writing alleged to be 
a last will and testament for probate, is utterly opposed to the 
interpretation respondent puts upon it. Counsel earnestly con- 
tend that such process can only issue at the instance of one 
sedcing to uphold or establish a will. Such a construction 
might be productive of infinite harm and seriously prejudice 
property rights. A single illustration will suffice to demon- 
strate how such result might follow. Let us suppose a case 
where one named as sole beneficiary in a will, which if prompt- 
ly offered for probate could be shown to be void for any rea- 
son by the testimony of witnesses easily obtainable, formed 
the fraudulent purpose of withholding same from probate un- 
til such testimony, by reason of the death or disappearance of 
the witnesses, could no longer be had. Can it be seriously con- 
tended that parties in interest under our statute could not 
promptly and speedily compel the production of the paper for 
probate, to either establish or disestablish it? The command 
of the Act is "deposit same for probate." This is the man- 
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date to him withholding the paper. It is no restriction of the 
jurisdiction of the Register to judicially decide whether, when 
so offered, it is entitled to be admitted to probate, or other- 
wise. 

The meaning of the act in question is too plain and re- 
spondent's contention too fallacious to require further illustra- 
tion. 

The more serious and legally important issue is presented in 
the Fifth ground of demurrer, which raises the difficult ques- 
tion as to the conclusiveness of a foreign decree of probate. 
When it is remembered that each State of the Union has its 
own probate system, regulated by inharmonious statutes, and 
administered by courts whose jurisdictional powers differ even 
more widely, and frequently presided over (as in our own 
State) by laymen unskilled in the principles of the law; and 
when it is further borne in mind that there is seemingly no de 
facto obstacle to probating a will in any of the States wherein 
a testator left property, the conclusion is inevitable that for- 
eign decrees of probate made without notice to next of kin 
must be held to partake of the nature of a judgment in rem, 
and should ordinarily be confined in their operation to things 
within the State setting up the court which makes the probate. 

The exemplification of the record of the Florida court pre- 
sented in this case as already pointed out bears upon its face no 
evidence of notice to anyone. The probate system of that 
State, as that of our own, is crude, primitive and seemingly 
violative of the bill of rights which guarantees against all de- 
privation of property except by due process of law, of which 
the right of parties in interest to their day in court is a neces- 
sary incident; and it is no sufficient answer that an injured 
party who is fortunate enough to learn of his jeopardy before 
the period of limitation bars his right, may appeal from such an 
ex parte decree. 

Fortunately for the citizens of this Commonwealth, it rarely 
happens that a will of a decedent domiciled here is by the vol- 
untary act of an executor removed to a distant and foreign jur- 
isdiction for probate. And unless our courts are powerless to 
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prevent the injuries which result from such a seemingly un- 
warranted procedure, and are satisfied to saddle upon our citi- 
zens the unjust burden of seeking remedy at the most remote 
forum, instead of the natural, convenient and lawful jurisdic- 
tion, justice demands that the most strict and technical applica- 
tion of every legal principle be invoked for their protection. 

In passing upon the present contention we are relieved of 
many complex questions by the admission as to decedent's 
domicil. 

It is a settled rule of international law that the jurisdiction 
to determine the validity or invalidity of a will belongs to the 
court of the domicil of testator. — Manual z/. Manual, 13 O. St. 
458. And this is the forum which has original jurisdiction as 
well for the grant of letters testamentary. "This jurisdiction 
is not taken away by the circumstance that the original will 
has been proved elsewhere." — McKeown's Estate, supra. 

The domicil of decedent being admittedly here, the ancillary 
letters granted by the Register upon the false statement of 
domicil in Florida, and the production of the exemplified record 
of the Florida probate, are illegal, and their grant improvident. 
It would be perpetuating a clear error to permit ancillary let- 
ters in this estate to stand in this jurisdiction, which is clearly 
original or primary. In the case of Stark v. Parker already 
cited a will was executed at Manchester, N. H.^ where the tes- 
tatrix then resided. A codicil was subsequently executed in 
Canada, where testatrix then temporarily lived with one whom 
she termed her adopted son. After her death the will was pro- 
bated in Canada, and upon production of a copy of the foreign 
probate, such copy was permitted to be filed by the Probate 
Judge, with ancillary administration. On appeal, Mr. Chief 
Justice Cushing, in his opinion, says, "The appellant alleges that 
the domicil of the testatrix at the time of her decease was in 
New Hampshire, and that therefore by our law the jurisdiction 
of the probate of that will was in the probate court of Hills-^ 
boro county. Now if this be so, it is obvious that the will must 
be proved in Hillsboro county in order to give it any validity 
in regard to the property of testatrix situated in this State. 
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Undoubtedly our law, permitting wills proved in foreign juris- 
dictions to be filed, intends wills proved by courts having jur- 
isdiction over their probate. It is not claimed that the court 
before whom the will was proved in Canada has the jurisdic- 
tion unless the testatrix was domiciled there at the time of her 
decease ; so that this question of domicil is all-important in the 
case. Now I understand the position taken by the appellee to 
be that the foreign probate court, having assumed to try the 
facts upon which his jurisdiction depended, that fact must be 
taken to be conclusively settled, and cannot now be inquired 
into; and this brings us to the question, which I supposed is 
intended to be made in this case, whether the foreign court, 
having, as appears by its record, determined the question of 
jurisdiction in its own favor, that question is conclusively 
settled against this appellant, and against the jurisdiction of 
this court. 

"In the case of People v. Dawell, 25 Mich. 247, the question 
arose on the validity of a divorce which had been obtained in 
the State of Indiana. It was alleged that the divorce has been 
obtained by fraud, and I understand it to have been conceded 
by the court, that, if the court in Indiana had jurisdiction over 
the parties, the court of Michigan could not treat the divorce 
as a nullity until it had been vacated by proper proceedings in 
,the court of Indiana. But the court also held that the facts on 
which the jurisdiction over the parties depended, might be in- 
quired into, and, on its being established that the parties were 
both domiciled in Michigan at the time of the divorce, they dis- 
regarded it; and the respondent, Dawell, was convicted of 
bigamy." .... After referring to the case of Hoffman 
V. Hoffman, 46 N. Y., 30, the Chief Justice concludes, "These 
cases seem peculiarly apposite, because the proceedings in di- 
vorce are, like the probate of a will, in the nature of proceedings 
in rem. It appears to me that, whatever may be the law in re^ 
gard to the determination of a court of the facts on which its 
jurisdiction depends in its own country, they show conclusively 
that foreign jurisdictions can in no way be so bound." 

Counsel for respondent have strongly relied upon Ives v. 
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Salisbury, 56 Vermont 565, where it was held that a will ad- 
mitted to probate in Indiana, where decedent was seized of real 
property, cotild not be contested in Vermont, the place of dom- 
icil upon application for its admission to record under statu- 
tory provisions similar to those in force here. 

We do not think the questions here involved were there fully 
raised nor considered, and cannot adopt the decision in that 
case, nor the reasoning of that learned Court as authority here. 

In Brown's Estate 2d District Reports, 730, also cited by 
respondent's counsel, the opinion of Judge Peck deals almost 
entirely with the Pennsylvania Act of 1832 relative to the grant 
of letters testamentary and of administration. But these pro- 
visions, in our opinion, clearly relate to questions of jurisdic- 
tion as affecting the various Registers in our own Common- 
wealth when such letters are by law g^antable. Our statutes 
in the absence of express provision cannot be interpreted so as 
to do violence to fundamental international principles of law 
covering the probate wills, to settle which the law of domicil 
was introduced and adopted by civilized nations. That case 
therefore cannot apply here. 

There is no doubt, as stated by the learned Court in deliver- 
ing the opinion in Brown's Estate, supra, and indeed it is con- 
ceded everywhere, that the disposition of personal property is 
governed by the lex domicilii, and that of real estate by the lex 
rei sitae. Indeed, some text writers and Courts have held that 
to give proper effect to this distinction the validity of a will 
both as to form and questions of capacity must be determined 
in the case of personal property by the Courts of the domicil, 
and in the case of real estate by the Court of the situs. And 
yet, applying ordinary common sense to such a proposition, its 
absurdity becomes at once manifest. Can it be possible that 
any doctrine would be upheld by a Court of Justice whereby a 
testator could be held in one jurisdiction to have been sane in 
making a disposition by will of his personal property, and 
another that he was insane when disposing of his real prop- 
erty by the same will? Is not the true principle found in the 
fact that these questions merely resolve themselves into ques- 
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tions of distribution, and not of probate? It may indeed well 
be that a will, properly probated in the Court of the domicil of 
the testator, may not be sufficient, when filed of record in the 
Court of the situs of the real property disposed of by the same 
will, to constitute a perfect conve)rance of the title to the real 
estate there situated; and when the proper court passes upon 
the distribution of the estate, it might so hold, without in any 
way disturbing the conclusiveness of the probate. Again as- 
suming that different States had different tests as to the ca- 
pacity of a testator to make will so far as his mental condition 
was concerned, how then could it be reasonably urged that a 
foreign decree of probate could ever be conclusive in any juris- 
diction other than that in which the original probate was de- 
creed? Therefore, to avoid the absurdities, anomalies and 
conflicts which would result, there is but one sound principle 
to adopt and follow, — ^that in probate proceedings the only 
forum competent to pass upon the validity or invalidity of a 
will is the Court of the domicil of the testator, and that no 
other Court has jurisdiction of the subject matter; that foreign 
wills, properly exemplified, must be admitted under the provi-- 
sions of the Constitution of the United States to record in othei 
States as muniments of title to real estate, or for the purpose 
of securing grants of ancillary letters for. the administration 
of a testator's assets in as many States as he may have left 
property, where the sufficiency of such wills for the purposes 
of title and distribution may be passed upon; but that only in 
the forum of the domicil can the validity of the will be deter- 
mined for the purposes of probate. 

It is most ably argued, however, that under the Constitution 
of the United States, Article IV., Sec i, providing that "full 
faith and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State," the 
Register is bound by the decree of the Florida court properly 
exemplified and recorded in this jurisdiction under the provi- 
sions of our Act of 1832. 

If a decree of probate without notice is a decree in rem and 
local in its operation, then full faith and credit is given to such 
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a decree when it is left where it is found — ^local in its operation. 
Judge Woemer, in his valuable treatise on the American Law 
of Administration, star p. 496, says: "The provision of the 
Constitution of the United States requiring full faith and credit 
to be given in each State to the public acts, records and judicial 
proceedings of every other, and the Act of Congress relating 
thereto, do not give such acts, records or proceedings anji 
greater force and effect in the courts of other States than they 
possess in the States from which they are taken, and apply 
only so far as such courts have jurisdiction." 

Statutes such as our Act of 1832 providing for the admis- 
sion to record in States, of authenticated copies of wills execut- 
ed and proved according to the laws of other States, have been 
held to relate only to wills proved in a court to which juris- 
diction to make original probate in the case properly belongs 
tmder the established rules of law. — Manual v. Manual, supra. 

No Pennsylvania authorities have come to the attention of 
the Register upon this important question, other than the de- 
cision of the Orphans' Court of Philadelphia County in this 
same estate, when some of the questions now before the Reg- 
ister were there presented, and ably treated in the two opin- 
ions of Judge Ashman. — McKeown's Estate, 10 Dist. Rpts., 
131. Idem, p. 332. 

For the reasons above given and upon the authority cited, 
we have come to the conclusion that all grounds of the de- 
murrer in this case set up as insuperable barriers to the prayers 
of petition, are without merit. There is no principle of comity 
which, in this case at least, should induce the Commonwealth 
of Pennsylvania to yield its undoubted original jurisdiction to 
pass upon the validity of decedent's will. Its courts would 
but poorly protect her institutions and the interests of her citi- 
zens, were they to permit petitioners to be subjected to the bur- 
dens sought to be put upon them by respondent's course in en- 
deavoring to so "invert the functions of the original and ancil- 
lary jurisdictions" as to result in the impeding and delaying, 
if not the denial of substantial justice. 

The demurrer is therefore overruled and the citation to re- 
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spondent to produce for probate before the Register the last 
will and testament of Mary McKeown, deceased, is awarded, 
returnable June 23d, 1902, and the ancillary letters testamen- 
tary heretofore issued to respondent are hereby revoked. 
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Decided June 12, 1902. 

(i) Where the only petitions for the grant of letters were (i) by the 
decedent's half-brother and half-sister (the evidence even casting a slight 
doubt as to the existence of the latter) who lived at a great distance from 
the jurisdiction, in favor of a resident nominee; and (2) by a sister of the 
decedent whose testimony not only lacked frankness, but was so peculiar 
and eccentric as to make it doubtful whether it would be safe to commit 
the administration to her, and more especially so because the evidence 
disclosed the necessity of an accounting between her and the estate, it was 

Held: That under the circumstances of the case, the Register would 
disregard both applications and select a qualified person for the office. 

(2) "Wlierever there exists a necessity for an accounting between the 
estate and a petitioner for letters, making his position hostile and antagon- 
istic thereto, such petitioner is legally incompetent to administer. 

George Henderson, for petitioners. 

Samuel P. Tull, and Alfred Wanamaker, for respondents. 

Opinion. — In the above matter Emeline M. Powell, resid- 
ing in San Francisco, California, and John S. Brooke, residing 
in Pittsburg, Pa., the half-sister and half-brother respectively, 
have presented their petition, praying that a citation issue to 
the other heirs to show cause why letters of administration 
should not be granted according to law, and further praying 
that letters should be granted to the Union Trust Company of 
Philadelphia. 

A citation was issued commanding the remaining next of 
kin, who are brothers and sister of the whole blood, to-wit, 
James Henry Brooke, a lunatic, now confined in the Asylum at 
Norristown, Victorine H. Brooke and Howard W. Brooke, to 
appear and show cause why the prayer of the aforesaid petition 
should not be granted. 

Howard W. Brooke has renounced his right to administer in 
favor of his sister, Victorine H. Brooke, who has also pre- 
sented a petition pra3nng that letters of administration be 
granted to her. 

It appears that the decedent, in conjunction with her full 
brother and sister, lived in and maintained a common house- 
hold at McCallum and Ellett streets in Germantown, where 
she died in November, 1901. 
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Victorine H. Brooke, called as under cross-examination and 
examined in reference to the estate left by the decedent, testi- 
fied very unwillingly as to certain moneys belonging to the de- 
cedent and which she admitted were in the household at the 
time of her sister's death ; she thought a bond of the City of 
PhiladeliJiia which belonged to the decedent had been sold. 
She was asked where in their common household the dece- 
dent's moneys were kept, and she stated that she did not know 
and had not seen them since her death, and further, that they 
might be "in the garret or in the ash-heap" for all she knew. 

Her lack of frankness in the matter was so apparent that the 
Register then suggested that she permit her counsel and coun- 
sel for the petitioners to assist her in searching her house for 
the decedent's effects. She consented to this and an adjourn- 
ment was then taken to permit the search to be made. 

At the adjourned hearing counsel reported that they had vis- 
ited witness' household to make a search for the effects and 
that when they arrived there she had them all gathered to- 
gether and placed on the table in the dining-room. 

She stated they were in a small bag which belonged to the de- 
cedent and in which, during her life time, she was accustomed 
to keep her money. The bond of the City of Philadelphia was 
produced and there was also foimd about eleven hundred dol- 
lars in cash. It appears that the money was in several rolls 
with gtrni bands around it. Some of it was claimed to be her 
property and a small portion of it her brother's (Howard W. 
Brooke) who lived in the same house and who renounced in 
her favor, and a small portion as the property of her lunatic 
brother, James Henry Brooke. 

Without other protection these moneys were kept by Miss 
Brooke in her house situated in the outskirts of the city. 

It also appears that there are belonging to the decedent sev- 
eral hundred dollars in the hands of George S. Graham, Esq., 
who had been counsel for the decedent in her life time and who 
had received the said moneys in satisfaction of the award in 
favor of the decedent in an adjudication in the Orphans' Court 
of this county in the estate of her father, James Brooke, de- 
ceased. 
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The witness was asked whether, if she were appointed ad- 
ministratrix, she would collect this money from Mr. Graham. 
She replied that she did not want to accept it for the reason 
that she was not satisfied with the adjudication, although the 
time for filing exceptions had elapsed, as also the time in which 
an appeal could be taken. 

In the course of her re-examination she testified positively 
that her half-sister, Mrs. Powell, the other petitioner in this 
case, had died some years ago and that upon being reminded 
that Mrs. Powell had signed the petition she stated that she 
understood that her daughter was signing such papers for her. 

Since the last session in this matter counsel for the peti- 
tioners has brought to my attention and also notified counsel 
for the respondents that he has found that there are belonging 
to the decedent almost $4,000 on deposit in the Philadelphia 
Saving Fund. 

In her testimony Miss Victorine H. Brooke stated positively 
that she had told of all the assets belonging to the decedent. 

The demeanor of the witness and petitioner for letters of 
administration not only lacked frankness but it was also in a 
marked degree so peculiar and eccentric as to convince the 
Register that it would be unsafe to commit the administration 
of this estate in which others have interests to her hands, and 
more especially so because the evidence disclosed that there will 
have to be an accounting between her and the decedent's es- 
tate, making her position hostile and antagonistic thereto, and 
rendering her legally incompetent. — Bieber's App., 11 Pa., 
157; Shomo's App., 57 Pa. 356; Failor's Est, 10 Sup. Ct., 
253; Kellberg's App., 86 Pa., 129. 

In view of the fact that the other petitioners reside at a great 
distance from Philadelphia, and in view of the circumstances 
herein alluded to, I have deemed it best in the present case to 
disregard both applications and select a qualified person for the 
office of administrator. 

It IS, therefore, ordered and directed that letters of adminis- 
tration be granted to Meredith Hanna, Esq., upon his entering 
security in the penal sum of twelve thousand dollars. \ 
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GUMPERT'S ESTATE. 

Decided June 12, 1902. 

(i) A tendency toward immorality in the conversation of a man ad- 
vanced in years does not warrant a deduction of mental impairment; nor 
does mere vacillation of thought evidenced by repeated changing of the 
subjects of conversation, standing alone, indicate dementia unless exhibited 
in pronounced degree. 

(2) A delusion is "a creation purely of the imagination such as no sane 
man could believe/' and where a testamentary disposition is controlled by 
such delusion, it cannot be admitted to probate. But in order to sustain a 
verdict against a will because of a clause therein, on grounds that the tes- 
tator suffered from monomania on a particular subject, it is necessary to 
adduce evidence that could cause a reasonable man to conclude that the 
clause was flagrantly unnatural and the existence of the subject matter 
logically impossible or at least improbable; and it must further appear 
that the insane delusion influenced the testator's disposition. 

(3) The burden of proof is upon the party alleging insane delusion 
and when a previous finding of lunacy is annulled by a formal decree of 
court prior to the date of execution, the burden of proof is not shifted. 

Leroy N. King and John E. Kenny, for proponents. 
John B. Rutherford, for caveator. 

Opinion. — Briefly stated, the testimony in this case shows 
that the death of testator, William Gimipert, occurred on the 
30th day of October, 1900, as the direct result of an accident; 
and that he left a holographic will dated July 12, 1899, in 
which his property of every description is given to his daugh- 
ter, Mary E. Miller, and his son, A. H. Gimipert, with the ex- 
ception of a legacy of five dollars bequeathed to his son, Wil- 
liam P. Gumpert, after which bequest the text of the will is as 
follows : 

"I don't want him (William P. Gumpert) to have anything 
to do with my funeral. I loaned him in September, 1897, 
three hundred and twenty-five dollars to buy a gas engine, he 
has never paid me. I want my executors to collect if not paid 
at my death." 

A caveat was filed by William P. Gumpert together with re- 
quest for precept for issue devisavit vel non upon allegations 
of "undue influence," "insane delusions" and "testamentary 
incapacity." 
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It is admitted by all counsel that upon proceedings in tlia 
Coiut of Common Pleas of Philadelphia, the decedent, on the 
iSth day of November, 1897, was adjudged insane and a com- 
mittee appointed; and that on the 12th day of June, 1899, he 
was discharged, by the formal decree of the Court, as restored 
to reason. 

Decedent was about sixty-four years of age at the time oS 
his death, a veteran of the Civil War and an ex-poHceman — 
having resigned from the force in May, 1897, thereafter living 
upon a pension received from the Police Pension Fund. 

The allegation of undue influence must be immediately 
eliminated from consideration of the question, as the evidence 
relative thereto is of a nature too uncertain and fragile to war- 
rant its submission to a jury. 

Regarding the testamentary capacity of decedent at the time: 
of the execution of his will, the proponents called two sub- 
scribing witnesses, who were respectively the paying teller and 
receiving teller of the West Philadelphia Trust and Title Com- 
pany. Their testimony was that they had known Mr. Gum- 
pert for some years, that he had an account with the Trust 
Company, and that he had come into the office on the 12th day 
of June, 1899, and asked them to witness his will, presenting 
to them the paper now offered for probate ; that they consented 
to so act, and signed their names as witnesses in his presence 
and in the presence of each other; that they had seen Mr. 
Gumpert probably a dozen times after his discharge from the 
asylum; that he had transferred to himself the account of the 
committee in lunacy at the time of his discharge, and that he 
had attended to his own banking business thereafter. Those 
witnesses, both naturally trained to some extent by their pro- 
fession, as a protective measure, to detect peculiarities in per- 
sons doing business with the bank, noticed nothing extraordi- 
nary in Mr. Gumpert's appearance, actions or language, and 
swear that in their opinion he was of sound, disposing mind, 
memory and understanding, to the best of their knowledge, 
basing their testimony on their familiarity with the individual 
at the time of the execution of the will, as well as prior and 
subsequent thereto. 
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William P. Gumpert, the caveator, testified that his father 
had lived with him for some time up until 1897, and then be- 
cause of some charges his father had made against William P. 
Gumpert's wife, the son told his father "to leave the house, 
and if he wanted anything, to send for it, but not return him- 
self." It is scarcely to be conjectured that the son at that time 
regarded his father as profoundly unsound in mind or inca- 
pable of caring for himself, otherwise he would not have held 
his father responsible for language used in criticism of his 
wife, nor would he have turned him out of his home, knowing 
that his father would have to seek the hospitality of strangers 
or go to the home of the daughter or the other son with whom, 
William P. Gumpert alleges his father was on "strained rela- 
tions." This witness also testified that he did not borrow the 
three hundred and twenty-five dollars in September, 1897, as 
the testator alleges, and that such belief had no basis for exist- 
ence and was a pure delusion in the mind of his father. Wit- 
ness stated also that he had no opportunities of speaking to his 
father after the latter was discharged from the asylum. James 
W. Brooks, M. D., testified that he was a retired physician, that 
he was well acquainted with William Gumpert, and had met 
him on the street, on the 3d day of July, 1899, which was nine 
days before the execution of the will, and at that time Mr. 
Gumpert "was not responsible for what he was doing," and 
that witness "took it for granted he was then suffering from 
paresis." Yet witness states that he asked this irresponsible 
man about his son and family in general, and that he asked him 
also "What did he do that to Lizzie for ?" — referring to a quan 
rel the decedent had had with the wife of his son, William 
Gumpert two years previous, in 1897, and that the decedent 
had answered, "Oh, it was rum." And when asked about his 
son Abraham, decedent said that he was "just the same, al- 
ways writing for five or ten, something like that, if I got it." 
Witness states that the decedent "switched off" in conversation 
from one subject to another, but all the conversation that he 
could relate seems perfectly coherent ; and this fact considered 
in connection with the doctor's statement that decedent was 
suffering from paresis, a disease which is organic, progressive 



gumpert's estate. 103 

opinion. 

and incurable, according to the best medical authorities, and 
that this diagnosis is denied by the experienced alienist in 
charge of the asylum in which Mr. Gumpert was detained, 
and also by the physician in whose charge decedent was in the 
hospital after the accident which caused his death, makes the 
testimony of this witness appear too exaggerated and unreli- 
able to be convincing. Frank L. Reeves, a sign painter, tes- 
tified that he had known Mr. Gumpert for years, and that after 
his discharge from the asylum he visited the shop of the wit- 
ness, and that witness also noted that the decedent "switched 
ofF' in conversation and had "a mania for talking of women." 
Yet witness ingeniously told that when he met decedent they 
would "always have a drink together," and that decedent was 
always "sociable," and "would ask about the boys." Relative 
to this testimony we may deplore the fact that a man advanced 
in age, without occupation, and of strong vitality, would per- 
mit his imagination to take a lewd or immoral course, but this 
is a condition not infrequently manifested among men and 
scarcely warrants a necessary deduction that the mdnd was im- 
paired; and as to the repeated changing of the subjects of 
conversation, that is a matter which, in connection with other 
radical peculiarities, could be considered; but, isolated, mere 
vacillation of thought does not indicate dementia unless ex- 
hibited in pronounced degree. 

On behalf of proponents. Dr. Albert R. Moulton, M. D., 
testified that the decedent was under his personal supervision in 
the asylimi during his incarceration there, that he was suffer- 
ing from melancholia unattended by any organic disease, and 
that decedent left the institution completely cured. Dr. M. P. 
Usilton, who attended decedent after the accident, and Dr. 
Moulton both testified that they considered the man at all 
times, so far as their observation went after his discharge from 
the asylum, perfectly sane and capable of making a will. Nu- 
merous other witnesses, consisting of neighbors and former 
colleagues on the police force, who saw the decedent continu- 
ally about the period the will was made and up to decedent's 
death testified in proof of decedent's general intelligence and 
7 
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business ability, and all declared that they thoroughly be- 
lieved him to be of sound mind. 

It is apparent that the general sanity of the testator cannot 
be questioned. General sanity, however, is but evidence of tes- 
tamentary capacity. And where the testator is shown to have 
labored under a delusion or insane belief, which unsettled his 
judgment, depriving him of his free action and controlling his 
testamentary disposition, his will cannot be admitted to pro- 
bate, because though sane as to every other subject he did not 
have a "sound disposing mind and memory." — ^Tawney v. 
Long, 76 Pa., 106; Taylor v, Trich, 165 Pa., 586. 

A delusion is defined as "a creation purely of the imagina- 
tion such as no sane man could believe." — Redfield on Wills, 
(^y. Was the decedent laboring under any delusion, and if so 
did it control him in the making of his will ? 

It is averred that he believed that he had loaned his son 
three hundred and twenty-five dollars to purchase a gas en- 
gine, and that this belief was entirely unfounded; but owing 
to this delusion, the son was disinherited. It is doubtless pa- 
thologically true that monomania may exist in a mind quite 
normal in affairs unconnected with the particular subject 
which exercises the morbid influence, but in the first instance 
the burden of showing that the idea entertained by a testator 
is abnormal and such as no reasonable mstn could entertain, is 
upon the party alleging the fact. In this case but one witness, 
and he the interested party, William Gumpert, denies the ex- 
istence of the debt. As against this denial we have the re- 
peated assertion of the testator, made without maniacal symp- 
toms to many witnesses, that the son owed the amount re- 
ferred to in the will, evidencing an uninterrupted persistency 
of the supposed delusion for a number of years prior to tes- 
tator's death with no variation of the facts or amount of the 
indebtedness. The alleged admission by William Gumpert to 
his brother that a loan for the purchase of a gas engine had 
been secured from the father, and the undoubted purchase of 
the gas engine in the month it is alleged the money was bor- 
rowed, are facts of weight, even though partially depending 
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upon veracity. Without analyzing specifically the testimony 
of the witnesses on this point, we may say that in order to 
sustain a verdict against a will because of a clause therein, on 
grounds that testator suffered from monomania on a particular 
subject, it is necessary to adduce evidence that could cause a 
reasonable man to conclude that the clause was flagrantly un- 
natural and the existence of the subject matter logically impos-* 
sible or at least improbable. We feel that such a conclusion 
could not be arrived at in this case. It would be indeed dan- 
gerous to permit such restricted evidence of a disappointed or 
disinherited heir to frustrate the intent of a testator as ex- 
pressed in a holographic and solemnly executed testamentary 
instrument. 

But irrespective of the question of the existence or non-ex- 
istence of the indebtedness by the caveator to the decedent, 
which may or may not have been a delusion, there is no evi- 
dence that the indebtedness, real or imaginary influenced the 
decedent in disinheriting the caveator. The will is silent on 
this question, and directs only that the money should be col- 
lected ; non constat but that the best reason for this action was 
the conduct of the caveator in turning his father out of his 
home. 

The cases cited by counsel for caveator have been consid- 
ered, and we find them either inapplicable or adverse to the 
contention of said counsel as applied to the case at bar. When 
a finding in lunacy is annulled by formal discharge, the bur- 
den of proof is not shifted, and in all the cases cited the facts 
relative to testamentary capacity were very much weaker than 
in the present instance, and the delusions manifested by the 
testators exhibited pathological S5anptoms of unmistakable in- 
sanity. 

It IS therefore ordered and decreed that the caveat be dis- 
missed, that precept for issue devisavit vel non be refused, 
and that the will be admitted to probate. 



I06 PROBATE CASES. 

Syllabus. 

LARASSON'S ESTATE. 

Decided June i6, 1902. 

(i) An undated and informal writing alleged to be a codicil to a 
dated and formally executed will, with which it is inconsistent to the ex- 
tent that it names another executor who would either supersede the exe- 
cutor named in the will or divide the office with him, will not be admitted 
to probate where the extraneous evidence as to the time and manner of its 
execution is vague and unsatisfactory. 

(2) Semble: There might be cases in which the evidence would point 
to a conclusion so positive that a Court would permit the establishment of 
an undated codicil to the limitation or even to the entire revocation of an 
instrument bearing a specific date. 

John R. K. Scott, for the petitioner. 
Jay R. Grier, for the respondent. 

Opinion. — In this case the will of decedent was executed in 
the most formal method in the presence of two subscribing wit- 
nesses ; it bears the signature of testatrix, the date of execution, 
and appoints her husband executor. 

After the death of decedent, the will was duly admitted to 
probate. 

The petition now before the Register is for the admission 
to probate of an alleged codicil written on a scrap of paper, the 
text of which merely disposes of some wearing apparel and 
appoints one William H. Kunzig as executor, and pra3rs for 
the grant of letters testamentary to him. The paper purports 
to bear the signature of decedent, but contains no date, and is 
not witnessed. Little is known of it, save that it dropped from 
the envelope containing the will when it was examined after 
the death of testatrix. 

The spirit and letter of the law demand that a codicil to op- 
erate as a revocation of a testamentary writing be executed 
with all the formalities required by statute for the execution 
of a will. In the present instance the establishment of this 
paper as a codicil would revoke the will in so far as the ap- 
pointment of an executor is concerned, and would in its effect 
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either supersede the husband so named in the will, or divide 
the office of executor between two persons. 

The fact that the paper is not witnessed does not vitiate it 
as a testamentary writing, but the absence of date is of vital 
significance, and to warrant the Register's consideration of 
the paper as a codicil extraneous evidence is resorted to by the 
proponent thereof in order to prove the time of its execution. 
No witnesses, however, who could throw any light on this 
subject were produced, and its origin and publication neces- 
sarily largely rest upon inference and conjecture. 

It might be possible to conceive of cases in which the evi- 
dence would point to a conclusion so positive that a court 
would permit the establishment of an undated writing of this 
nature to the limitation or even to the entire revocation of an 
instrument bearing a specific date, but the Register does not 
feel warranted under the testimony in this case in admitting td 
probate this alleged testamentary writing which is dependent 
on evidence so vague and unsatisfactory as to its execution. 

Under these circumstances it is unnecessary to enter into a 
discussion of the question as to the sufficiency of proof of sig- 
nature of the undated instrument by the witnesses offered on 
behalf of proponent, or of the questions as to whether there is 
any weight to. the testimony which was directed towards es- 
tablishing the possibility of intent to appoint a conditional 
executor by this paper to act in the event of the death of the 
executor appointed in the will — 2l contingency which did not 
happen. Petition for probate of said alleged codicil is there- 
fore dismissed. 
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FIRTH'S ESTATE. 

Decided June i6, 1902. 

(i) The contents of a will by which a testator disposes of a tenth of 
his estate to his intimate friend and legal adviser, and the residue to a 
close relative of his deceased wife, who had cared for the latter until her 
death and had thereafter continued the sole care of the testator who had 
become blind and weak in body, are not to be viewed with suspicion as un- 
just or unnatural, though such disposition excludes collateral relatives dis- 
tant in the fourth degree. 

(2) The rule of law which in contests on the ground of undue influence 
shifts the burden of proof where a confidential adviser takes a benefit 
under a Avill which he has written, is applicable only where at least a par- 
tial mental impairment is shown, even though such impairment is not suffi- 
cient to create tfjstamenrary incapacity, and where it further appears that 
such confidential adviser took a large benefit to the exclusion of near kin 
or others more dependent upon the bounty of the testator. 

(3) Where the principles of law involved as applied to the facts in 
evidence would not permit the verdict of a jury against the will to stand, 
there is no substantial dispute for the determination of which an issue can 
be awarded. 

Benjamin Daniels, for proponent. 

Edward A. Anderson and John H. Fow, for the cavators. 

Where an old man not mentally incapable bequeathes a 
considerable portion of his estate to a stranger in blood who 
occupies a confidential relation to him and by whom, the will 
was drawn, there must be affirmative proof of the absence of 
undue influence. Boyd v. Boyd, 66 Pa. St. 283. Armor's Es- 
tate, 154 Pa. 517. To establish testamentary capacity it must 
be shown that the testator had an intelligent consciousness of 
the value and effect of his acts, a knowledge of the property he 
possessed and an understanding of the disposition he in- 
tended to make of it. Daniel v. Daniel, 39 Pa. St. 191 ; Leech 
V. Leech, 5 Clark 86 ; Stevenson v. Stevenson, 33 Pa. St. 469 ; 
Thompson v, Kyner, 65 Pa. St. 368 ; Tawney v. Long, 76 Pa. 
St. 106. Where a testator designs to give his whole estate to 
a stranger to the exclusion of collateral relatives, a competency 
to direct a distribution of his estate, is not the test of mental 
capacity; that not being the thing attempted. Stevenson v. 
Stevenson, 33 Pa. St. 469. 
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Opinion. — In this case the testator, John Firth, died on 
the 23d day of December, 1901, leaving a will dated June 23d, 
1897. It is in evidence that the testator was over eighty years 
of age at the time of his death, partially — if not entirely — 
blind, and that for some years he had been suffering from 
palsy or paralysis to a degree that made assistance in walking 
necessary. 

The estate is valued at about twenty thousand dollars, and 
is disposed of *in the will, after a number of minor legacies to 
various parties, by a bequest of two thousand dollars to 
Charles B. D. Richardson, Esq., the attorney who drew the 
will, who is also appointed executor, and the residue to Mary 
A. Smedley, because, as the text of the will concludes, "of her 
faithful attention to myself and deceased wife." 

The contestants are grandnieces and nephews of decedent, 
his nearest living kindred, and the allegations are undue in- 
fluence and testamentary incapacity. 

In our opinion the evidence completely fails to establish any 
unsoundness or even impairment of the mind, for not only did 
the subscribing witnesses testify in most positive and convinc- 
ing language that the testator was of perfectly sound mind at 
the time of the execution of the will, but the testimony of the 
witnesses called on behalf of caveators was directly corrobora- 
tive of the mental vigor of testator in his intercourse with them, 
and contained not the slightest basis for a contrary conclusion. 

The question therefore resolves itself into a consideration 
of the charge of undue influence, and on this ground it is ar- 
gued that because of the fact that C. B. D. Richardson, who is 
appointed executor in the will and receives a legacy thereun- 
der, was the confidential adviser of testator, the burden of 
proof is shifted and a precept for an issue to the Court of Com- 
mon Pleas is of right. It is moreover contended that there 
was coercion practiced upon the testator by the residuary 
legatee and her immediate family. 

Primarily we may note that it is error to assume that the 
rule of law, which establishes that the burden of proof is 
shifted where a confidential adviser takes some benefit under 
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a will, which he has written, is inflexible, no matter what the 
degree of confidence and interest, or peculiar circumstances of 
the case. Invariably where the rule has been applied it has 
been modified to the extent of requiring that it be first shown 
that at least a partial mental impairment existed. — ^Logan's 
Estate, 195 Pa. 282. Friend's Estate, 198 Pa. 363. 

In Cuthbertson's Appeal, 97 Pa. 171, in an opinion by Chief 
Justice Sharswood, the rule is thus stated by the Supreme 
Court: "Where the alleged testator is shown by evidence to 
be weak in mind, whether arising from age, bodily infirmity, 
gfreat sorrow, or other cause tending to produce such weak- 
ness, though not sufficient to create testamentary incapacity, 
and the person whose advice has been sought and taken re- 
ceives a large benefit under the instrument propounded as a 
will, it must be shown affirmatively that the alleged testator 
had full understanding of the nature of the disposition con- 
tained in it." 

The confidential adviser must therefore, to make the rule 
applicable, receive a large benefit to the exclusion of near kin 
or others more dependent upon the bounty of testator — ^Lo- 
gan's Estate, supra. It must further be shown as was said in 
Armour's Estate, 154 Pa. 517, cited by counsel for caveator, 
that in order to make an issue grantable the facts must show 
"impaired mental faculties" of testator, and that the confiden- 
tial adviser is "largely a beneficiary under the will." — See also, 
Wilson V, Mitchell, loi Pa. 495. 

Having shown the legal principles governing this conten- 
tion, let us consider the facts as presented by the evidence. 
The confidential adviser was a man whom the testator had 
known intimately from infancy, and with whom he not only 
had professional relations in the last ten years of his life, but 
also evidenced for him a strong and consistent social friend- 
ship ; yet the extent of the benefit derived by him under the will 
is less than one-tenth of the estate, viz., a specific legacy of 
two thousand dollars out of the estate valued at twenty thou- 
sand dollars. Mr. Richardson seemingly acted with all possible 
precaution and good faith in having testator understand the 
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contents of his will. Its execution took place about four years 
before the testator's death ; it was read to him by Mr. Richard- 
son, and executed in the presence of three disinterested wit- 
nesses, one of whom read a portion of the will to testator and 
did not complete the reading merely because the testator him- 
self said it was tmnecessary as he knew the remainder of the 
text of the will. It was also re-read to testator by Mr. Rich- 
ardson at least twice during the intervals between the time of 
the execution of the will and the death of testator, and it was 
also tead to him a considerable period after he executed it by 
another member of the bar while alone with the testator ; and 
on each occasion he reaffirmed its provision as expressive of 
his will. 

As to the residuary legatee and devisee, she had been in the 
home of testator for over ten years prior to his death, had 
cared for testator's wife — of whom she was a close relative — 

« 

imtil her death, and then continued the sole care of testator 
who became blind and weak in body, and who required there- 
fore extraordinary attention. 

We are unable in this case to find the slightest reasonable 
basis for considering the contents of this will suspicious, un- 
just and unnatural. The legal adviser and residuary legatee 
were the persons for whom the testator manifested the most 
thought and attention in life, they were nearest to him in all 
his daily interests, they were devoted to him as friends, and 
they were remembered to the exclusion of collateral relatives 
distant in the fourth degree, and with whom the testator had 
but the most superficial interchange of amenities, and who, the 
testator himself said, had received enough from his deceased 
brother. 

Moreover, the legacy of two thousand dollars to Mr. Rich- 
ardson surely does not, under the facts of this case, fall within 
the legal limitations of a "large" benefit. 

The principles of law here involved, supported by the ad- 
judged cases cited, as applied to the facts in evidence, would 
not permit the verdict of a jury against this will, nor any part 
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of it, to Stand. Where there is no material fact in dispute, it is 
admittedly improper to award an issue. 

Therefore the caveat is dismissed, and a decree will be pre- 
pared granting the prayer of the petition for admission to 
probate of the will offered, and granting letters testamentary 
thereunder to the executor therein named. 
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CLANCEY'S ESTATE. 

Decided June 18, 1902. 

(i) Even though a will be made revoking another made only ten days 
before, yet unless testamentary incapacity or coercion — in the legal sense 
of the term — ^be shown, the change must be ascribed to reasonable causes, 
or to caprice arising from unexplained but not abnormal impulses. There 
must be either testamentary incapacity or a present constraint. 

(2) There must be proof of something more than mere solicitation to 
sustain an allegation of undue influence. Even importunate persuasion 
from which a delicate mind would shrink, will not invalidate a devise. 
There must be proof of coercion, fraud, threats or misrepresentation. 

(3) Where the preponderance of evidence as to testamentary capacity 
is so patent, and the testimony relative to alleged undue influnce so utterly 
lacking that it would be impossible justly to sustain a verdict thereon 
against the will, an issue d. v. n. must be denied. 

Edgar W. Lank, for proponent. 

Edmund Randall and James A. Flaherty ^ for caveator. 

Opinion. — ^EUen Qancey died on the i8th day of February, 
1902, leaving a will dated February loth, 1902, in which the 
residue of the estate, after pa3rment of debts, is devised and 
bequeathed to John Delmar Diefenderfer, who is the eight- 
year-old child of the parties with whom decedent lived, and 
whose mother was the foster-child of decedent. 

The caveator is Roger McGinley, executor appointed in an 
alleged will of decedent dated February ist, 1902, in which the 
said executor is made residuary legatee. The caveator alleges 
testamentary incapacity at the time of the execution of the 
will dated February loth, 1902, and undue influence exerted 
by the parents of the residuary legatee thereunder. 

The testimony shows that Mr. Diefenderfer called upon Dr. 
Adams, the physician attending decedent, on the afternoon of 
February loth, 1902, and stated that Miss Clancey desired to 
make a will. The doctor telephoned for William W. Smith- 
ers, Esq., a member of the Philadelphia Bar, and an entire 
stranger to Miss Qancey as well as to everyone mentioned in 
the will except Dr. Adams, with whom, however, Mr. Smith- 
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ers had had no conversation concerning the provisions of the 
will. Mr. Smithers, together with a clerk in his office, went 
to the house of decedent about seven o'clock the same even- 
ing, and while down stairs, before having seen testatrix, he 
met caveator, who expressed a wish to discuss with him the 
making of a will for decedent, and who, when ignored by the 
lawyer, became angry and defiant. The lawyer, however, 
with his clerk, proceeded to the room of the invalid, and there 
obtained from the testatrix a clear expression of her wishes 
concerning the disposition of her property. The will was im- 
mediately written, by the bedside of the testatrix, and exe- 
cuted by her in the presence of the lawyer and his clerk, who 
subscribed their names as witnesses while they were alone in 
the room with the testatrix. 

It is admitted by the caveator, that the decedent was men- 
tally sound on the first of February. The attending ph)rsician, 
who saw her every day during the last several wedcs, stated 
that the patient was perfectly sound in mind until within 
twenty-four hours of her death, which occurred on the i8th of 
February. The lawyer and his clerk testified to the complete 
mental competency of testatrix at the time of the execution 
of the will on the tenth of February. And the trained nurse, 
who was with decedent four or five days previous to her death, 
also stated that she was perfectly rational up until the last 
twenty-four hours. 

These witnesses are all disinterested — for even the appoint- 
ment of the doctor as executor could prove to him but little 
more than a burden because of the comparative insignificance 
of the estate — ^and they are all more or less trained by profes- 
sion and experience to note with exactitude the mental condi- 
tion of people with whom they are brought into contact in the 
pursuance of their several vocations. 

In the negative testimony, as to alleged mental incompetency 
of testator on the tenth of February, the evidence of Roger 
McGinley, the caveator, is contradictory and irreconcilable. 
He stated that he was in the room of decedent about seyen 
o'clock on the evening of the loth, and relates a conversation 
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he had with her in which her expressions were rational and 
entirely coherent. He alleges that she then stated to him that 
she had not long to live, that she placed her affairs in his 
,hands, and that she had confidence that he would attend to 
them and "do what was right." While talking thus to dece- 
dent, he was informed that a lawyer was down stairs. He de- 
scended to the lower floor, exchanged a few words with the 
lawyer, as already referred to, and the latter then ascended to 
the room of the decedent and drew the will as already de- 
scribed. This witness also, upon direct examination, related 
in detail several conversations he had with decedent about the 
disposition of her property between the loth and i8th of Feb- 
ruary, and yet, upon cross-examination, he stated that after 
the loth when he tried to talk to her she "could not answer," 
and "was not able to talk all right, because of her delicate con- 
dition." 

This witness is a stranger to the blood of testatrix and his 
only interest in this contest is as executor and residuary legatee 
under an alleged prior will of decedent, offered in evidence, 
dated February ist, 1902. His method of procedure, accord- 
ing to the testimony, in connection with the exception of that 
will might be open to criticism, if not actual suspicion, be- 
cause of his attitude of volunteer in the matter and his alleged 
position as confidential adviser procuring the making of a will 
under which he is a beneficiary ; but we do not deem it neces- 
sary to dwell upon the evidence relative to this former will, 
and only refer thereto because of its general bearing upon the 
testimony of caveator. 

Mary A. Walls, another witness for caveator, testified 
vaguely that decedent, in her estimation, was incompetent, but 
also stated that she remained with decedent on the night of 
the 8th of February, and that decedent spoke very little, yet 
that slight conversation was to show solicitude on her part 
lest one of her attendants, who was sitting by an open win- 
dow, would "catch cold." The only testimony as to anything 
peculiar in the speech or action of decedent was g^ven by the 
daughter of caveator, who testified that about the loth of 
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February, when she was in the room of decedent, the latter 
talked about her mother who was dead, "and wanted to get up 
and get dressed and go out places." But even, if not misinter- 
preted by the witness, expressions of this nature could well 
emanate from mere retrospective thoughts of the decedent as 
to her mother, and the impulse of a not unnatural desire to be 
able to arise from her couch. 

Specific evidence relative to the exercise of anything in the 
nature of undue influence is absent, except in one instance 
where it is testified that Mrs. Diefenderfer on one occasion 
solicited the making of a codicil by the decedent. It is well 
recognized in a multitude of authorities that there must be 
proof of something more than mere solicitation to sustain an 
allegation of undue influence. Even "importunate persuasion 
from which a delicate mind would shrink, will not invalidate 

a devise There must be proof of coercion, fraud, 

threats or misrepresentation " — ^Tawney v. Long, 

76 Pa. 106. Hopple Estate, 13 Phila. 259. Harrison's App., 
100 Pa. 458. 

In this case there is not the slightest evidence of coercion; 
and even admitting, for the purpose of argument, that an au- 
thentic will was made ten days prior to February loth, yet 
unless testamentary incapacity or coercion — ^in the legal sense 
of the term — ^be shown, the change must be ascribed to reason- 
able causes, or to caprice arising from unexplained but not ab- 
normal impulses. — There must be either testamentary inca- 
pacity, or a "present constraint." — McMahon v. Ryan, 20 
Pa. 329. Shaw's Will, 11 Phila. 51. Frew v. Qarke, 80 Pa. 
180. Neither has been shown in this case. On the contrary, 
the provisions of the will of February loth disposing of the 
residuary estate to the child of the only living person to whom 
she was bound in the closest ties of friendship, companionship 
and gratitude, if not in stronger bonds approaching parental 
affection, seem to bear silent yet convincing proof of the sanity 
of the testatrix. 

The preponderance of evidence as to the testamentary ca- 
pacity of testatrix is so patent, and the testimony relative to 
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alleged undue influence so utterly lacking it would seem im^ 
possible to justly sustain a verdict thereon against the will. 
An issue devisavit vel non must therefore be denied. 

The caveat is accordingly dismissed, and the prayer of the 
petition for the admission to probate of the will of Ellen 
Clancey, deceased, dated February loth, 1902, is granted, and 
letters testamentary awarded to the executor therein named. 
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KERSHOW'S ESTATE. 

Decided June 23, 1902. 

(i) A decree of probate made by a court of the domicil of the testator 
is conclusive for the purposes of probate against the whole world and a 
fortiori conclusive in all states of the Union under the Constitutional 
clause providing that "full faith and credit shall be given in each state 
to the public acts, records and judicial proceedings of every other state." 

(2) A foreign record of probate complying with every requirement of 
the Act of March 15, 1832, is entitled to record here unless it is clearly 
established that the court whose judgment it purports to set forth was 
without jurisdiction, — ^the absence of which may be shown by collateral 
attack; and since "domicil" is the test of primary jurisdiction in probate 
proceedings, such attack is successfully made by the offer of competent 
evidence that the jurisdictional fact of domicil as asserted by the foreign 
court did not exist. Mere naked and unsupported denials of domicil as 
against the solemn judgment of a court of record after due notice and 
trial, are, however, insufficient. 

(3) The mere fact of a pending appeal from a decree of probate made 
by a foreign court of competent jurisdiction will not prevent the Register 
from performing his statutory duty of admitting a legally established will 
to ancillary probate. Where a proceeding involves only the parties and is- 
sues concluded by the record offered, as to them, unless the appeal is a 
supersedeas, the judgment remains in full force until reversed by a higher 
court of competent jurisdiction. 

(4) The Register alone having original jurisdiction in probate pro- 
ceedings and the appellate tribunal being therefore without power to es- 
tablish the validity of a later will, it follows that unless the power exists 
in the Register to probate such later will, the same could never become 
operative to defeat the earlier instrument which it revokes. This necessarily 
involves a decree of probate, and the entering of such decree legally 
nullifies the prior decree, and the formal vacating of it in words is but the 
mere physical expression of a legal result, and not an exercise of judicial 
power in the Register to review his own decision. 

Emanuel Furth and H, L Kowalsky, for petitioner. 

Frank R. Shattuck and Edwin O. Michener, for respon- 
dents. It would seem to be very clear that the Register having 
admitted this will to probate in July, 1901, has now no power 
or authority whatever to hear an application to set aside the 
probate. The party applying for such action has full and com- 
plete remedy by an appeal to the Orphans' Court, where the 
matter will be heard de novo. If there is no authority to set 
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aside the probate, it is equally clear that there is no authority 
to revoke the grant of letters testamentary, and therefore this 
application must be dismissed. Hegarty's Appeal, 75 P. S. 
R- 503; Schwilke's Appeal, 100 P. S. R. 628; Cochran v. 
Young, 104 P. S. R. 333; McKay v. Clayton, 119 P. S. R. 
133; Miller's Estate, 166 P. S. R. 97; and Sheppard's Estate, 
170 P. S. R. 323. 

As the order admitting the said will to probate in the State 
of California has been appealed from and is inadmissible in 
evidence in the State of California for the purpose of estab» 
lishing any of the facts decided by it, it certainly is not admis- 
sible for such purpose in the Court of Philadelphia under the 
provisions of the Constitution of the United States relating to 
the full faith and credit to be given to the judgment of the 
courts or under the Act of Congress of the United States. 
Wisconsin v. Pelican Ins. Co., 127 U. S. 292; Thompson v. 
Whitman, 18 Wall. 457, 462, 463; Story's Conflict of Law, 
Section 609; Overby v, Gordon, 177 U. S. 214, 223. 

Opinion. — ^The petitioner in this case is the attorney 
in fact for Rhea Gettings, who avers that she is the 
executrix and residuary legatee under the last will and testa- 
ment of Max H. Kershow, a citizen and resident at the time 
of his death of San Francisco, State of California. That the 
said will dated April 6th, 1901, was, on the 24th day of Janu- 
ary, 1902, duly admitted to probate by the court of the domicil 
of decedent, and letters testamentary awarded to said Rhea 
Gettings after a contest instituted in that tribunal by the next 
of kin. 

Petitioner further alleges that on July loth, 1901, upon the 
false allegation that said Max H. Kershow, deceased, was a 
resident of Philadelphia, Pennsylvania, and that certain tes- 
tamentary writings dated July 3d, 1893, and February 3d, 
1898, were the last will and testament and codicil thereto of 
said decedent, the Register of Wills for said county admitted 
the last named papers to probate and granted letters testamen- 
tary thereunder to J. Henry Kershow, executor therein named. 

8 
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The petitioner prays that this decree of probate and the grant 
of letters testamentary thereunder be vacated. 

With the filing of this petition there was lodged with the 
Register a properly authenticated record of the probate pro- 
ceedings in the Superior Court for the city and county of San 
Francisco exemplified under the Act of Congress, showing 
that after due notice to parties in interest and extended trial 
of the contest against the validity of the will of said Max H. 
Kershow there instituted by Carleton M. Kershow, testator'r, 
brother and next of kin, who was present in person and repre- 
sented by counsel, that court decided, firstly, that testator'^ 
domicil at the time of his death was San Francisco, Califor- 
nia; secondly, that the last will in point of date executed by 
testator, to- wit, on April 6th, 1901, revoking all former wills, 
was in fact and in law his last will and testament; thirdly, 
that at the making thereof, testator was possessed of testamen- 
tary capacity and was not unduly influenced or acting under 
duress, menace or fraud ; fourthly, that Rhea Gettings was en- 
titled to letters testamentary as executrix under said will, and 
same were awarded to her. 

The record further shows that Carleton M. Kershow ap- 
pealed from the decision of the Superior Court, and that said 
appeal is pending. 

The answer of J. Henry Kershow, respondent, after deny- 
ing that San Francisco was testator's domicil, and reaffirming 
his residence in Philadelphia, and further denying the exist- 
ence of any last will other than that admitted to probate by the 
Register of Philadelphia county, and still further setting up 
the pending appeal from the decision of the Superior Court of 
San Francisco, demurs to the jurisdiction of the Register to 
vacate a decree of probate or the grant of letters testamentary. 

No evidence has been presented by respondent in support of 
his denial of the domicil of decedent as established by the de- 
cree of the California court. If the decree of probate made 
by that court is the judgment of the court of the domicil of 
testator, it is conclusive for the purposes of probate against the 
whole world, and a fortiori conclusive in all the States of our 
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Union under the provisions of Article IV., Sec. I, of the Con- 
stitution of tlie United States, providing that "full faith and 
credit shall be given in each State to the public acts, records 
and judicial proceedings of every other State." — Manual v. 
Manual, 13 O. St. 458. Stark v, Parker, i American Probate 
Reports 550. McKeown's Estate, 10 Dist. Rpts. 131. 

The record of the California court in evidence shows the 
unmistakable and solemn finding by a court of competent jur- 
isdiction that in fact and in law decedent's domicil was in San 
Francisco, and not in Philadelphia, and that his will dated 
April 6th, 1901, is the last will and testament of Max H. 
Kershow, deceased, and is in all respects valid. 

This foreign record admittedly complying with every re- 
quirement of our Act of March 15, 1832, P. L. 135, Sec. 12, 
is entitled to record here unless it is clearly established that the 
court whose judgment it purports to set forth was without jur- 
isdiction, the absence of which may be shown by a collateral 
attack. — Stark v. Parker, supra, Woerner on American Law 
of Administration, star p. 496. 

That "domicil" is the test of primary jurisdiction in pro- 
bate proceedings is a doctrine in accord with the soundest prin- 
ciples of law, and it was, as shown, undoubtedly respondent's 
right to have demonstrated by competent evidence that the jur- 
isdictional fact of domicil as asserted by the California court 
did not exist. But the naked and unsupported denial of juris- 
diction in respondent's answer, as against the solemn judg- 
ment of a court of record after due notice and trial stands for 
naught in law, as would any other ex parte averment in the 
pleadings. 

The integrity of the foreign record standing thus legally 
unchallenged, and establishing the existence of a last will and 
testament which supersedes, revokes and annuls the testamen- 
tary writings supposed to be decedent's last will, as repre- 
sented to the Register of Philadelphia county and by him im- 
providently and ex parte admitted to probate, what is there to 
prevent the Register from performing his statutory duty of 
admitting to ancillary probate here the legally established will 
of decedent? 
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Respondent contends that there are two sufficient reasons. 

First. Because the foreign record contains upon its face 
evidence that an appeal is pending from the decree of probate 
of the California court, and that such a record cannot, under 
California authorities, be received in evidence in any other 
proceeding. 

Were this a proceeding in which the rights of parties not 
properly concluded by the judgment of the California court 
were concerned, lis pendens could properly be set up as an 
unanswerable objection to the admissibility of this record as 
evidence. — In re Bl)rthe, 99 Cal. 472. Story v. Story, 100 Cal. 
41. Vermont Marble Co. v. Black, 123 Cal. 23. 

But, as we look upon this proceeding, it involves only the 
parties and the issues concluded by the record offered, and as 
to them, unless the appeal be a supersedeas, the judgment re- 
mains in full force until reversed by a higher court of compe- 
tent jurisdiction. 

It does not appear that the pending appeal is a supersedeas 
and the judgment awarding letters tesetamentary on dece- 
dent's estate to Rhea Gettings, executrix named in his will as 
admitted to probate by the California court, shows conclusively 
that an appeal in California from a decree of probate, in an- 
alogy to our practice here, does not operate as a stay of pro- 
ceedings. The administration of the estate pending appeal is j 
committed to the executrix under the terms of the will. We 
know of no cases, and certainly have been referred to none 
in this or any other State, where it has been held that an ap-- 
peal from a decree of probate suspends either the operations 
of the will, pending the appeal, or the force of the probate, 
and of the letters testamentary granted thereunder. There- 
fore the respondent's first contention that the foreign record 
is not evidence here because of the pending appeal, is not sus- 
tained. 

Second. The other reason assigned by respondent is be- 
cause the Register, it is claimed, has no jurisdiction to revoke 
or vacate a decree of probate, nor the grant of letters testa- 
mentary. 
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The judicial functions of the Register are purely statutory, 
and within their provisions nrnst be found his entire jurisdic- 
tion. The general powers and authority in the administration 
of justice which attach to common law courts do not inhere in 
the Register. Ordinarily when he has once judicially acted in 
the probate of a will, his power is spent and further remedy is 
by appeal. — Beatty's Estate, 193 Pa. 304. Neall's Will, 17 
W. N. C 191. 

It is equally well established, however, that the sole juris- 
diction and duty to admit to probate the last will and testa- 
ment of decedent domiciled within the county where he offici- 
ates, lies with the Register ; no other court can entertain orig- 
inal jurisdiction of such a proceeding. — See Act of Assembly, 
March 15, 1832, P. L. 135, Sec. 5. And this applies as well to 
foreign probates properly authenticated and exemplified. — ^Act 
of Assembly, March 15, 1832, P. L. 135, Sec. 12. 

The foreign record in this case as already shown established 
a last will and testament, which, under the provisions of the 
last recited Act of Assembly, and in the absence of proof show- 
ing want of jurisdiction of the court admitting said will to 
probate, must be admitted to probate here upon application. 
It logically follows that if this be the last will of decedent, 
that already probated is not his last will. But it is contended 
that the Register cannot vacate his decree of probate — thtf 
remedy being by appeal from his decision admitting the earlier 
will. The fallacy of this position is easily detected. The Reg-* 
ister's decree of probate could not be reversed on such appeal 
until the later will was first established and probated in this 
jurisdiction — until then it would have no legal status — ^and 
this status it cannot obtain until the Register acts. Such ap- 
peal therefore would be an utterly ineffectual remedy, because 
the appellate tribunal under our probate system is without 
original jurisdiction in probate proceedings and on the appeal 
would have no power to establish the later will, and therefore 
could not in the orderly administration of justice do otherwise 
than affirm the decree. Unless, therefore, the power of the 
Register to admit to probate the later will exists, it would fol- 
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low that same could never become operative to defeat the 
earlier will which it revoked and annulled, and the result would 
be a denial of the sacred right of our citizens of dominion ovei 
their property and its testamentary disposition. 

The Register's duty as prescribed by statute to admit to pro-* 
bate the last will must be performed. This necessarily in- 
volves a decree of probate, and the entering of such decree le- 
gally nullifies 'the prior decree, and the formal vacating or re- 
voking of it in words is but the mere physical expression of a 
legal result, and not, as claimed, an exercise of judicial power 
to review his own decision. 

The precise question as to the power of the Register to va- 
cate his decree of probate where a later will is subsequently 
discovered and offered for probate within the period of limita- 
tion, has not, so far as we have knowledge, been directly de- 
cided in any reported case in Pennsylvania, though frequently 
exercised and recognized in cases decided by the Supreme 
Court. 

In the case of Commonwealth v, Thomas, 163 Pa. 446, the 
Register vacated his decree of probate and letters testamentary 
issued thereon, and admitted to probate a later will, and re- 
fused to certify questions claimed to be difficult and disput- 
able to the Orphans' Court. The Court of Common Pleas 
having awarded a peremptory mandamus on the Register to 
compel him to certify the questions to the Orphans' Court, he 
appealed to the Supreme Court. 

In a clear and comprehensive opinion, Mr. Justice Dean, 
says on the subject here involved : 

"The decree of the Register was that the decree of probate 
of the first will be vacated and annulled, and that the letters 
granted thereon be revoked; and that the second will is the 
last will of testator, and that therefore it be admitted to pro- 
bate. From that decree the executors of the first will appealed. 
It is not questioned that the first will is a will made by testator. 
If the second be his will then the first is not his last will, be- 
cause the second being of later date revokes it. Whether the 
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second is his will depends on whether it was executed by him, 
whether it was procured by undue influence, and whether he 
|X)ssessed testamentary capacity. If for either reason the will 
was not his last will and testament, the appeal will be sus- 
tained and the decree of the Register admitting it to probate 
will be wholly set aside. There being no other will then than 
the first, and that not being questioned on any ground ex- 
cept that it was revoked by the second, it will stand of record 
already proved as his last will, for there will be no decree to 
the contrary." 

This is a logical statement of the course to be pursued by 
the Register in a case of this character and must and will bo 
decisive of the question whenever and wherever it arises. The 
application in the present case is stronger at all points than in 
Commonwealth v, Thomas, supra, because all questions con- 
cerning the legality and validity of the will have been already 
determined, and, barring successful attack upon the jurisdic- 
tion of the California court, are res adjudicata. 

Upon the principles and authorities upon which we have 
based our conclusions and for the reasons above given, the 
will admitted to probate by the California court is entitled to 
ancillary probate here and ancillary letters thereunder. There- 
fore the prayer of the petition is granted, and it is now or- 
dered that the decree made on the loth day of July, 1901, ad- 
mitting to probate papers dated July 3d, 1893, and February 
3d, 1898, as the last will and testament and codicil thereto of 
Max Kershow, deceased, and the grant of letters testamen- 
tary thereunder to J. Henry Kershow as executor, be and the 
same are hereby vacated and revoked. 
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HARR'S ESTATE. 

Decided June 24, 1902. 

Wlhile an alleged daughter of a decedent, claiming to have been adopted 
by him in a deed executed before a Justice of the Peace, which deed was 
never recorded and which cannot be clearly shown to have ever existed, 
might possibly have some interest, under an implied contract, in the dis- 
tribution of the estate, her position is wholly that of a creditor, and she 
has no right to letters of administration as against one of the next of kin 
who is also a creditor, provided the latter is not objected to by any party 
in the same class. 

Morris and Farnum, for Jennie Warren. 
Stout and Keiser, for the next of kin. 

Opinion. — Sophia Harr died intestate on December 23d 
1900, and two petitions for letters of administration upon her 
estate are presented to the Register, one by Jennie Warren, an 
alleged adopted daughter of decedent and the other by Ezra 
E. Moore a brother of decedent and nominee of all parties 
constituting next of kin. 

It is alleged by Mrs. Warren that she was adopted by deed 
executed before a Justice of the Peace, but that the deed was 
never recorded, and the original cannot now be found. The 
only proof that such a deed ever existed was the testimony of 
an uncle of the applicant to the effect that he had been told by 
the husband of decedent that he had "signed adoption papers" 
relative to Mrs. Warren — ^then a child — ^before the justice. 
Even considering in its widest latitude the faint recognition of 
adoption by deed in Pennsylvania, as expressed in McCully's 
Estate, 8 Weekly Notes, 14, the evidence in the present case 
is entirely too fragile to support petitioner's contention. 

While it is possible this alleged adopted daughter might 
have some interest, under an implied contract, in the distri- 
bution of the estate, according to Susman's Estate, 45 Pitts- 
burg, L. J. 1 01, and cases there cited, she is not therefore en- 
titled to letters of administration, for her position is wholly 
restricted to that of a creditor. 

The fact that the other petitioner is a creditor of the estate 
does not militate against his right to letters of administration 
if he is not objected to by any party in the same class, for the 
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right of the next of kin to letters of administration is abso- 
lute as against a mere creditor, and the latter could only de- 
mand that good and sufficient security be entered to protect 
his claim. 

For the reasons above given the petition for letters of ad- 
ministration presented by Jennie Warren is dismissed, and it 
is ordered and decreed that letters of administration be issued 
to Ezra E. Moore, one of the next of kin, and nominee of all 
the other parties in interest. 
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Decided June 26, 1902. 

Where the only applicants for letters of administration were an alleged 
widow and a brother of the decedent, neither of whom were entitled, the 
former because of evidence establishing her unfitness and incompetency, 
and the latter because of his hostility to the alleged widow and his asser- 
tion of title to certain property claimed to be antagonistic to the interests 
of the estate, it was held to be the duty of the Register to appoint a disin- 
terested person who would perform the duties of administrator with impar- 
tiality to both petitioners. 

A. J. H. Franks, for the widow. 

Frank F. Brightly, for Edward H. Topham. 

Opinion. — In this case two petitions are presented for letters 
of administration on the Estate of John H. Topham, deceased, 
one by Florence Topham, claiming to be the widow, and the 
other by Edward H. Topham, a brother. 

The right of Florence Topham to letters is disputed by the 
next of kin, who deny that she was the lawful wife of dece- 
dent, and allege that at the time of her marriage to him in 
1890 decedent had a lawful wife living. 

From the voluminous testimony submitted it appears that in 
1890, decedent, a married man, contracted a bigamous mar- 
riage with Florence Topham. The relations, thus meretrici- 
ously begun, continued until December, 1900, about nine 
months prior to his death, when a separation took place after 
repeated quarrels, and, as testified to by the alleged widow, 
brutal assaults upon her by decedent. The lawful wife of de- 
cedent died in 1896, and Florence Tofdiam claims that their 
cohabitation as husband and wife, and his open recognition of 
her as wife, together with repetition of marriage since the re- 
moval of the legal impediment, legally constitutes her his law- 
ful widow. 

From the view I take of this whole case, after a patient con- 
sideration of the evidence, I have come to the conclusion that 
it will be unnecessary to pass upon the question as to whether 
there was at the time of decedent's death a lawful subsisting 



topham's estate. 129 

opinion. 

marriage with Florence Topham. Her status in this respect 
must at any rate be hereafter determined in the Orphans' 
Court in connection with the distribution of the estate, and a 
decision in this Probate Court would be premature and not 
conclusive in the Court of Distribution. 

I prefer to base my conclusions upon the evidence in the 
case relative to the fitness and competency of Florence Top- 
ham to administer. In the interests of all who are entitled to 
share in the distribution of this estate, I am constrained to 
deny her application. 

The hostility towards Florence Topham of Edward H. Top- 
ham, decedent's brother, who is the other applicant for letters, 
and his assertion of title to certain property which it is claimed 
is antagonistic to the interests of the estate, renders him and 
his nominee equally incompetent to administer. The duty is, 
therefore, with the Register to appoint a disinterested person 
who will perform the duties of administrator with impartiality 
to both petitioners, and Arthur Colville, Esq., is accordingly 
appointed administrator, to whom letters of administration 
will be granted upon his entering security in the sum of fif- 
teen thousand dollars. 

Note: — ^Appeal to the Orphans' Court sustained on the production of 
new evidence not adduced before the Register of Wills. See Pennsylvania 
District Reports, Vol. XII, p. 194. 
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VAN KIRK'S ESTATE. 

Decided June a6, 1902. 

(i) Testamentary capacity is the normal condition of one of full age; 
and the affirmative is with him who undertakes to call it in question, and 
this affirmative must be established, not in a doubtful, but in a positive 
manner. 

(2) If the testimony is such, that, after a fair and impartial trial re> 
suiting in a verdict against the will, the trial judge would feel constrained 
to set the verdict aside as contrary to the manifest weight of the evidence, 
it cannot be said that a substantial dispute has arisen for the determination 
of which an issue should be directed. 

(3) The opinions of experts, as opposed to the narration of facts by 
eye witnesses, cannot be said to raise a material issue, especially in a case 
where other experts, of equal standing in the profession, hold opposite 
views. 

(4) The facts that one legatee to the extent of one-twelfth of the estate 
was in the house, and that another to the extent of one-eighth of the estate 
was in the room at the time of execution, create no presumption of undue 
influence or fraud on their part. 

Joseph Savidge, for the caveator. 

If the state of evidence is such that the Judge would not 
feel constrained to set aside a verdict against the will, the dis- 
pute should be considered substantial, and an issue awarded 
(Knauss's Appeal, 114 Pa. 10), even though sitting as a juror 
he would not, upon the evidence, unite in a verdict sustaining 
the will. Palmer's Estate, 24 W. N. C. 159, and Herster v, 
Herster, 116 Pa. 612. Notwithstanding the opinion we may 
entertain that no undue or improper influence was exercised 
over the mind of decedent or in the procurement of the execu- 
tion of the alleged testamentary paper and although no evi- 
dence was submitted by contestants upon the question we do 
not think it wise to limit the inquiry to either issue singly but 
remit the whole subject to a jury. Gibson's Estate, 1 1 W. N. 
C 355; Colgate's Estate, 5 W. N. C. 170. 

Joseph S. Goodbread, for proponents. 

In an issue devisavit vel non, the question of mental un- 
soundness or of undue influence, ought not to be submitted to 
the jury where the evidence is of such unsatisfactory charac- 
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ter that the court would not sanction a verdict on it. Wilson v, 
Mitchell, loi Pa. 505; Herster v. Herster, 122 Pa. 264. Tes- 
timony showing that the mind of the testatrix was somewhat 
weak and vacillating, and that the alleged will was made in fa- 
vor of a beneficiary with whom she formerly had not been on 
friendly terms, is insufficient to warrant the ordering of an 
issue. McDonald's Estate, 130 Pa. 480. An issue devisavit 
vel non is properly refused where the evidence presented by the 
contestants alone shows that the only weakness of mind com- 
plained of was confined to rambling conversations, instances of 
forgetfulness, absent-mindedness, amorous remarks about 
women, profanity and abuse of car conductor while intoxi- 
cated. Fow's Estate, 147 Pa. 264. See also Shreiner v. 
Shreiner, 178 Pa. 57, and Eddy's Appeal, 109 Pa. 418. Though 
a testator be enfeebled by sickness, he has mental capacity suf- 
ficient to sustain a will, if, when he dictated it, his mind and 
memory were active enough to enable him to understand and 
direct the business in which he was engaged. McMasters v. 
Blair, 29 Pa. 298 ; Stevenson v. Stevenson, 33 Pa. 469 ; Daniel 
V. Daniel, 39 Pa. 191 ; Thompson v. Kyner, 65 Pa. 368; Wood 
V. Wood, 4 Brewster 75 ; Tenbrook v. Lee, 5 Clark 37. Mere 
feebleness of intellect is not sufficient to avoid a will. Dor- 
mick V. Reichenback, 10 S. & R. 84; Daniel v. Daniel, 39 Pa. 
191; Thompson v. Thompson, 65 Pa. 368; Wood v. Wood, 
4th Brewster 75; Tenbrook v. Lee, 5 Clark 37; Woodfall's 
Will, 7th Phila. 528; Horback v. Dennison, 3d Pittsburg 49. 
That the testator entertained foolish and even absurd ideas on 
certain subjects is not evidence of mental unsoundness; such 
opinions not being shown to have operated on his testamen- 
tary disposition, and his mind being otherwise sound and clear. 
Leech v. Leech, 5 Clark 86; ist Phila. 244; Boyd v. Boyd, 66 
Pa. 283 ; Forwert's Estate, 2 W. N. C. 58.8. It is incumbent 
on the party alleging mental incapacity to establish it affirma- 
tively. Grabill v. Barr, 5 Pa. 441 ; Egbert v. Egbert, 78 Pa. 
326; Landis, i Or. 248. A witness as to testamentary ca- 
pacity may state his opinion if he give the facts upon which it 
is founded. If the facts, however, do not show a want of ca- 
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parity, the court may refuse to hear his opinion. Shaver v. 
McCarthy, no Pa, 339. See also Heilbrun's Estate, 27 W. 
N. C. 375. 

Opinion. — ^Joseph B. Van Kirk died on September 19, 
190 1, at 1239 Fairmount avenue in the city of Philadelphia, 
and on September 24, 1901, a paper purporting to be his last 
will and testament, in which Annie F. Van Kirk was named 
as executrix, was offered for probate. This paper bears date 
of September 18, 1901, is written on one sheet of paper and is 
executed by a mark alleged to have been made by decedent 
By its terms, he divides his estate into four parts, one of which 
he gives to his sister Juliet Green, one to his niece Rebecca 
Emily Haverstick, one to be divided between his nephews 
Robert M. Van Kirk and Alonzo Van Kirk and his niece Annie 
F. Van Kirk, and the remaining one to be divided between his 
niece Arcadia A. Bleyler and his grandniece Florence A. Pal- 
mer. The paper bore the signatures of John W. Mellick, M. 
D., Howard H. Uber and George F. Uber as witnesses. 

A caveat was filed by Isaac Van Kirk and others, who rep- 
resent themselves to be grandchildren of a brother of the de- 
cedent, in which they assign the following reasons for their 
objection to the paper, and ask that an issue be directed : 

1. That the said paper writing is not the last will of the 
said Joseph B. Van Kirk, the signature thereto not being af- 
fixed by said Joseph B. Van Kirk or with the authority of the 
said Joseph B. Van Kirk. 

2. That at the date of the said paper writing, the said 
Joseph B. Van Kirk was not of sound and disposing mind, 
memory or understanding. 

3. That the said paper writing was obtained from said 
Joseph B. Van Kirk by fraud and undue influence. 

As to the first and third reasons, it is sufficient to say that 
there was not even a scintilla of evidence in the testimony 
taken, to support them. It was not contradicted that the dece- 
dent had affixed his mark to the paper. The facts that Annie 
F. Van Kirk and Arcadia A. Bleyler are legatees to the extent 
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of one-twelfth and one-eighth of the estate, respectively, and 
that the first named was in the house and the latter named itf 
the room at the time of the execution create no presumption of 
undue influence or fraud upon their part. 

The second ground is the only one requiring any consid- 
eration and the bulk of the testimony taken was directed to 
the proof and denial of the testamentary capacity of the dece- 
dent. The proponent of the will called the three subscribing 
witnesses, Dr. Mellick and the two Ubers, the attorney who 
drew the paper, Joseph S. Goodbread, Esq., two physicians, 
Drs. Bissey and Davis, Mrs. Bleyler and Miss Van Kirk. 

The caveators called Drs. Rhein and Janney, Alfred G. Mc- 
Carty and Agnes B. McCarty. 

The testimony of Alfred G. McCarty was that he saw the 
decedent at five o'clock, nine o'clock and eleven o'clock in the 
afternoon and evening of the day preceding his decease, that 
"I tried to get him to recognize me. Whether he did or not, 
I could not say : he didn't speak. His condition was very low, 
his hands and limbs were cold. He seemed to be weaker at 
nine o'clock and at eleven o'clock, when I returned, he was 
lying there as I thought dying almost. I spoke to him, got no 
answer." (Pages 55-56-61.) Upon cross-examination, he 
was asked, "Simply because he didn't answer your questions 
and didn't speak to anybody in the room, did you form your 
judgment from that that he was not conscious ? 

"A. Yes, sir." 

Agnes E. McCarty, who with Alfred McCarty, resided in 
the house in which decedent lived, testified that at three o'clock 
on Wednesday afternoon, the day before decedent died, she 
talked with decedent (page 73), that during the evening she 
was not in the room, but that after the witnesses to the paper 
had left she went into decedent's room, saw him lying there in 
bed with his face towards the door, did not speak to him, no 
one else spoke to him and did not hear him speak to any one. 
And upon cross-examination the question was put, "Because 
he didn't speak to you, that is the reason, you say he was un- 
conscious ? 
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"A 
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I did'nt hear him speak to any one. 

You weren't there all the time? 

No, sir. 

You just made a casual glimpse into the room ? 

I stood there long enough to see his countenance. 

Did you go to his bed and speak to him? 

No, sir." (Page 84). 
The two physicians called by the caveators were produced 
as experts, neither of them having known or seen decedent, 
and in response to the hypothetical question : 

"Q. In your opinion, would a person in the condition as 
described by Dr. Mellick, have a full and intelligent knowledge 
and understanding of the act he was engaged in, of the prop- 
erty he possessed, and an intelligent perception of the distri- 
bution he desired to make of that property and the parties he 
wished benefited by such distribution?" replied, that in their 
opinion he would not and gave their reasons therefor. 

This, briefly, though substantially, is the testimony upon 
the part of the caveators. 

Dr. Mellick, the first witness called by the proponent, had 
been decedent's physician for eight or ten years, attended him 
in his last illness and had advised him to make a will. He was 
present when it was signed, read it out loud, asked him 
whether he knew what it was, whether it had been written as 
directed and whether he wished to sign it ; to all of which de- 
cedent answered yes. 

Howard H. Uber was present at the execution of the paper, 
heard Dr. Mellick read the paper to Mr. Van Kirk and ask him 
if he knew that was his right will, and he said yes — shook his 
head yes. 

George Uber said he came in after the paper had been 
signed. "And Dr. Mellick asked Mr. Van Kirk if he knew 
me, and he said ^es,' and I asked him if he knew that was his 
last will, and he went 'Hum.' " And, when those questions 
were put to him, I said, "I don't know whether you need a 
third MTitness or not, but, as long as he knows it is his will, I 
will sign it." 
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Mr. Goodbread testified that he received the instructions for 
the will from the. decedent, that no one else was present at the 
time. 

Miss Van Kirk and Mrs. Bleyler were present during the last 
few days of decedent's illness, Mrs. Bleyler being present at 
the execution of the paper, corroborating the details testified to 
by the other witnesses. 

Drs. Bissey and Davis, called as experts, testified that a per- 
son in the condition described by Dr. Mellick would be compe- 
tent to make a will. 

Whether or not the decedent possessed sufficient testamen- 
tary capacity, is a material fact, but, as was said by Mr. Jus- 
tice Sterrett in Knauss's Appeal, 114 Pa. 20, "The sole ques- 
tion is whether upon the testimony presented by the respective 
parties, a serious dispute has arisen as to the testamentary ca- 
pacity of the alleged testator ; such a dispute as should be sub- 
mitted to and passed upon by a jury. In rightly determining 
that question, there is only one safe and reliable test. If the 
testimony is such, that, after a fair and impartial trial result- 
ing in a verdict against the proponents of the alleged will, the 
trial judge, after a careful review of all the testimony, would 
feel constrained to set aside the verdict as contrary to the mani- 
fest weight of the evidence, it cannot be said that a dispute, 
within the meaning of the Act, has arisen. On the other hand, 
if the state of the evidence is such that the judge would not fed 
constrained to set aside the verdict, the dispute should be con- 
sidered substantial and an issue to determine it should be di- 
rected." 

Did the evidence in this case present a substantial dispute, 
or was it of such a character that a trial judge would have set 
aside a verdict against the will? The opinions of experts, as 
opposed to the narration of facts by eye-witnesses, cannot be 
said to raise a material issue; especially in a case where other 
experts, of equal standing in their profession, hold opposite 
views. The strength of the caveator's case must, therefore, be 
found in the testimony of the McCartys, and in considering 
the same, the principle of law, as enunciated in Grubbs v. Mc- 
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Donald, 91 Pa. 236, must be kept in view : "Testamentary ca- 
pacity is the normal condition of one of full age, and the af- 
firmative is with him who undertakes to call it into question, 
and this affirmative must be established, not in a doubtful, but 
in a positive manner." 

The testimony of both these witnesses, giving to it the full- 
est strength, was that the decedent was upon his deathbed, that 
attempts made by them to engage him in conversations were 
fruitless and that he did not seem to recognize them nor any 
one else. 

The interviews, however, were before and after the execu- 
tion of the paper, neither of the witnesses being present at the 
time the paper was executed ; and inasmuch as three witnesses 
were present when it was executed and have testified to the acts 
of the decedent at that time (one other witness present imme- 
diately afterwards), it cannot be said that the testimony was 
of sufficiently positive a nature to indicate the incapacity of the 
decedent to make a will. It may very well be that, weak as 
the decedent undoubtedly was, he did not choose to engage in 
desultory conversations nor answer irrelevant questions, but 
that, when he was called upon to dictate and to execute a will, 
that he summoned all his fast-failing powers for that purpose. 
None of the subscribing witnesses had any interest in the mat- 
ter, the attorney who wrote the will was positive in his testi- 
mony, and when, in addition to that, we have the testimony of 
the two nieces, whose evidence need not be excluded merely 
because they are legatees, we do not see how a verdict would 
be supported for the petitioners, if an issue were gpranted. 

The application for an issue therefore is refused, the caveat 
dismissed; and it is now ordered and decreed that the will of 
Joseph B. Van Kirk, dated September 18, 1901, be and the 
same is hereby admitted to probate. 

Note: — Appeal to the Orphans* Court dismissed. See Pennsylvania 
District Reports, Vol. XII, p. 217. 
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WOOD'S ESTATE. 

Decided October 17, 1902. 

(i) Where a testator by his will appoints one person "executor with 
full power to give title, &c., solely to the real estate," and another, "execu- 
tor for all else,"-— especially where the nature of the will seems to indicate 
a purpose to clothe the executor of the real estate with a power of sale, — 
letters testamentary should issue to both for limited purposes "according to 
the tenor" of the will. 

(2) The Register sitting as a probate court has no jurisdiction to con- 
strue the provisions of a will. 

(3) The powers and duties of an executor under a will must be de- 
fined by the Orphans' Court, and it would be an unwarrantable exercise of 
power in any Register subject to Pennsylvania law to refuse letters to an 
executor specifically named as such in a will. 

Bayard Henry in behaf of the Trust Company of North 
America. An executor is the person to whom the administration 
of personal estate, is by a testator, confided. WiUiams on Ex- 
ecutors, page 226 ; Schouler on Wills, Section 42. Executors 
have nothing to do with the real estate, unless there should be 
a power of sale in the will, and even then, the proceeds of real 
estate must be distributed by them as trustees. Aston's Estate, 
5 Wharton 241. The appointment of an executor whose func- 
tion is to give title solely to the real estate, is such an anoma- 
lous appointment, that it is doubtful if it is good at all; 
particularly in view of the specific appointment of The Trust 
Company of North America as executor "for all else" except 
the real estate, which by law an executor has nothing whatever 
to do with, except in case of power of sale under a will. In 
Pennsylvania, however, it has been decided that a testator may 
appoint separate executors to care for and distribute separate 
portions of his estate. He may also appoint special executors 
of any portion of his property. Pepper's Estate, 32 W. N. 
C. 324. This follows the English law on the subject, and al- 
though there is no case where an executor has been appointed 
solely as to real estate, nevertheless, where a power of sale is 
conferred, such an appointment might be allowed to stand and 
be considered valid, and letters testamentary granted to an 
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executor to care for and dispose of the real estate only. Where 
the authority of an executor is restricted, this should appear in 
the letters testamentary. Gibbons v. Riley, 7 Gill 81 ; Schouler 
on Wills, Section 407. If possible, the wishes of testator 
should be carried out by granting letters testamentary to Em- 
erson Conrad solely as to real estate and to the Trust Com- 
pany of North America for all else ; otherwise the last clause 
in testator's will should prevail and the Trust Company of 
North America should be appointed sole executor to care for 
and administer decedent's estate. 

EmU Rosenberger in behalf of Emerson Conrad. 

That a testator may appoint different executors as to dif- 
ferent parts of his estate in the same country or may appoint 
different executors in different countries, is clearly shown by 
Judge Hanna in Pepper's Estate, 32 W. N. C. 323. The opin- 
ion of Judge Agnew in Bowman's Appeal, 66 Pa. 168, is also 
instructive upon this question. The testator here has ap- 
pointed two executors and, it is respectfully submitted, it is not 
within the province of the Register to grant letters to only one 
of them or to in anywise attempt in any letters which he issues 
to define the powers and duties of either of the executors. 

Opinion. — By decree of the Register the last will and tes- 
tament of Ebenezer Wood, deceased, was duly admitted to 
probate. 

The instrument is holographic, and contains the following 
clause appointing executors : 

"I appoint Emerson Conrad, 53 No. loth St., my executor 
with full power to give title &c solely as to the real estate, he to 
receive 5 per cent over legal fees for his services. The Trust 
Co. of North America I appoint as executor for all else." 

The executors named by the testator each presented his sep- 
arate petition to the Register — ^that of Mr. Conrad praying 
that letters testamentary in the usual form issue to himself and 
the Trust Company, while that of the Trust Company prays 
for the issuance of letters testamentary to itself. Mr. Conrad 
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contends that the Register is required by law to issue joint 
letters to both executors in the usual form without in any way 
limiting or defining their powers. The contention of the Trust 
Company is: Firstly, that Mr. Conrad, being named as ex- 
ecutor solely as to real estate, his functions in contemplation 
of law are those of trustee and not of executor, and therefore 
that no letters are g^antable to him. And secondly, that if 
letters testamentary are issued, they should be joint, and spe- 
cifically restrict the authority of Mr. Conrad on their face. 

The contention of the Trust Company that under the terms 
of this will, it alone is entitled to letters, is sustained neither 
by reason nor authority. 

The Register has no power to disregard the plain intent oi 
the testator as expressed in his own words of appointment of 
Mr. Conrad "as executor." Nor has he, sitting as a Probate 
Court, any jurisdiction to construe the provisions of testa- 
tor's will. 

The powers and duties of an executor under a will must be 
defined by the Orphans' Court, and we should regard it as an 
unwarrantable exercise of power in any Register subject to 
Pennsylvania law to refuse letters to an executor specifically 
named as such in a will. 

In this case, moreover, the nature of the will seems to indi- 
cate a purpose on the part of the testator to clothe his executor 
of real estate with a power of sale, and letters testamentary 
are admittedly grantabie in such case. 

It is equally true that where testator intends that general 
powers should not be exercised by his executor, letters testa- 
mentary may be issued for limited purposes "according to the 
tenor" of the will. — Lynch v. Bellew, 3 Phill. 426. 

This doctrine is well established in the decisions of the Eng- 
lish Probate Courts, and though no Pennsylvania authorities 
have been submitted, it is entirely applicable here. 

It would be dangerous to the interests of the public, as well 
as confusing and embarrassing to one or both of the executors 
to issue general letters in a case of this kind. Our statutes 
prescribe no set phrases for letters testamentary, and it is the 
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province of the Register to issue to an executor letters in apt 
terms as a badge of his authority under the law. The intent of 
the testator, as well as authority and public policy, would seem 
to require in this case that letters testamentary issue to both 
executors "according to the tenor" of the will. 

And it is now ordered and decreed that letters testamentary 
issue to Emerson Conrad and The Trust Company of North 
America, executors under the last will and testament of Eben- 
ezer Wood, deceased, according to its tenor, viz. : "I appoint 
Emerson Conrad, 53 No. loth St., my executor with full 
power to give title &c, &c solely as to the real estate, he to re- 
ceive 5 per cent, over legal fees for his services. The Trust 
Co. of North America I appoint as executor for all else." 
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FRANCE'S ESTATE. 

Decided November 5, 1902. 

(i) Absence of familiarity with the business transactions in which the 
decedent was engaged, cannot be said to militate against the undoubted 
statutory right of the widow to administer. Nor is it a fair subject of 
criticism that the widow had, prior to the grant of letters, performed some 
necessary acts and made a few required payments to conserve the interests 
of the estate and insure the completion of contracts binding upon it. 

(2) The discretion vested in the Register to join one or more of the 
next of kin with the widow in the administration should not be arbitrarily 
exercised. There ought always be some good reason shown to curtail or 
limit the first right of the widow. , 

(3) The petition of two sisters of the deceased, who were also nomi- 
nees of the decedent's mother, praying to be joined with the widow in the 
administration, was therefore dismissed, where not only did it appear that 
the widow was neither unacquainted with her husband's affairs nor entirely 
controlled by others, as alleged in the petition, but also that there existed 
between the sisters and the mother on the one hand, and the widow on the 
other, a permanent alienation, which would hardly be conducive to a har- 
monious settlement of the estate were the sisters to be joined in the ad- 
ministration. 

Alexander M. De Haven, for the widow. 
John A. Clark, for Jennie F. Hilt. 

Opinion. — The decedent, David France, died intestate and 
without issue on the 22d day of October, 1902, leaving to sur- 
vive him his widow, Mary Louisa France, and a mother and 
two sisters. During life he carried on the coal, cement and 
sand business on a moderate scale at Tasker street wharf, 
Philadelphia, with an "upper office" at 1610 South Sixth 
street, where he resided with his wife. In addition to this 
business he was a city contractor for the building of sewers, 
and at the time of his death was engaged in the construction of 
several sewers for the city, contracts for which had been regfu- 
larly awarded to him, and the work of completing them will 
therefore devolve upon his administrator. 

Two petitions for letters of administration have been pre- 
sented, one by Mary Louisa France, the widow, and the other 
by Jennie F. Hilt, a sister, praying that the Register join with 
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the widow, the mother, Lucetta France, and sisters, Jennie 
F. Hih and Sarah F. Starr. Mrs. Lucetta France, the mother, 
has since renounced her right, but otherwise joins in Mrs. 
Hilt's petition. 

It is urged that the administration of this estate should not 
be committed solely to the widow because she is "a woman 
of domestic habits and is utterly unacquainted with business, 
and mentally unable to comprehend the details arising from 
the transactions in which her late husband was engaged; and 
is without will power, and entirely controlled by other persons ; 
that she is entirely under the control of John Kelter, her 
brother, an employee of her late husband." And further be- 
cause "said widow has shown her incapacity to comprehend 
her duties and rights by already uniting with the said John 
Kelter in carrying on the business of her late husband since his 
death without applying for or taking out letters of administra- 
tion." 

From the evidence produced at the hearing it appears that 
the widow had practically sole charge of the Sixth street of- 
fice where some portion of her late husband's business was con- 
ducted, that she took orders for the delivery of commodities, 
sold, fixed prices, received moneys and receipted for them, 
and that in general since her marriage she was in the full 
sense of the term the helpmate of her husband both in his do- 
mestic and business affairs; that she is a woman of ordinary 
education, being able to read and write, and conducted her- 
self while a witness before the Register with the average in- 
telligence of the plain and substantial people of our commun- 
ity. It nowhere appeared from the testimony that the widow, 
as alleged, was utterly unacquainted with business, nor men- 
tally unable to comprehend the details arising from the trans- 
actions in which her late husband was engaged; and even 
if the latter had appeared, it would not be at all surprising, 
as it is only, in our opinion, in exceptional cases where a widow 
of a deceased husband having business operations of greater 
or less extent, is acquainted or familiar with them; nor do 
we think it can be seriously contended that the absence of such 
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familiarity can in general be said to militate against the un^ 
doubted statutory right of a widow to administer upon her 
husband's estate. So indeed is the allegation that she was en- 
tirely controlled by other persons — ^and particularly by John 
Kelter, her brother, — Slacking in support. 

It was clearly shown that John Kelter was not only an em- 
ployee of the decedent, but his confidential and trusted adviser 
and manager; and that those persons with whom decedent 
dealt, and particularly the departments of the city of Phila- 
delphia with whom he had business, recognized in John Kel- 
ter the direct personal and confidential representative, with 
whom they negotiated and dealt with as much freedom and 
authority as with the decedent himself. 

It was established beyond doubt that Mr. Kelter was fa- 
miliar with every detail of decedent's business, particularly 
that relating to the sewer contracts with the city, which 
knowledge involves a special understanding of Department 
methods as well as ability to make detailed business calcula- 
tions for the submission of bids, and planning and executing 
the work. And if the widow, as administratrix, can retain the 
services of Mr. Kelter in the settlement of the estate for the 
purpose of completing the contracts of decedent, it would seem 
that the estate could only be benefited rather than injured. 

Nor do we think it a fair subject of criticism that the widow 
had already united with Mr. Kelter prior to the grant of ad- 
ministration in doing and performing some necessary acts and 
making a few required payments of money to conserve the in- 
terests of decedent's estate and hold together the organization 
of his working forces in and about the completion of the 
sewer contracts. So far from indicating any incapacity on the 
part of the widow to comprehend the duties of an administra- 
tor, in our opinion this course would commend itself as being 
wise and judicious under the circumstances. 

Yet notwithstanding the fact that we have no difficulty in 
determining that the widow in this case is possessed of the nec- 
essary qualifications to administer, it is the right of the next 
of kin to appeal to the discretion of the Register to join with 
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the widow such one or more of them in the administration, if 
it should appear that such joinder would tend towards the bet- 
ter administration of the estate. But the discretion vested in 
the Register by law to join the next of kin should not be arbi- 
trarily exercised. There ought always to be some good reason 
shown to curtail or limit the first right of the widow. 

The two sisters who desire to be joined in this case were 
not shown to have had any experience in the affairs of a run- 
ning business, and while in every way most estimable women, 
their sphere of life and habit, as shown by the evidence, does 
not in our judgment warrant the inference that their assistance 
in and about the peculiar activities incident to the winding up 
of a sand, cement and coal business, still less the building and 
completing sewers for the city of Philadelphia, could be of 
value. They have no interest in the personal estate, nor any 
direct right under the statute to administer, and have no pres- 
ent claim whatever to letters except as the nominee of their 
mother, Lucetta France, and there appearing to exist a per- 
manent alienation between the widow, and the mother and sis- 
ters, we do not think the appointment of the sisters would be 
conducive to an expeditious or harmonious settlement of de- 
cedent's estate, nor promote the cause of justice. The peti- 
tion for their appointment must, therefore, be denied, and the 
petition of the widow, Mary Louise France, granted. 

It is therefore ordered and decreed that letters of adminis- 
tration upon the estate of David France, deceased, be and the 
same are hereby granted unto Mary Louise France upon her 
entering security to be approved by the Register in the penal 
sum of forty thousand dollars. 
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HART'S ESTATE. 

Decided November 29, 1902. 

(i) In all cases of administration cum testamento annexo unless a 
legal disqualification or incompetency in the residuary legatees can be 
shown, the Register is bound to select from among such as apply, and con- 
not pass over them in favor of a stranger, even though he be the nominee 
of a majority in interest or number or both. 

(2) The Act of 1832 in giving the right to administration with a will 
annexed, where there is a general residue of the estate bequeathed "to 
those having the right to such residue," refers to those having the right of 
property in the residue and not to the trustee of the residuary estate under 
the trusts in the will — the mere possessor of a fiduciary title for the benefit 
of those vested with the real ownership. 

(3) Family dissensions, standing alone, would not render an otherwise 
qualified applicant for letters of administration incompetent. The hostility 
or antagonism which renders an applicant legally incompetent depends or- 
dinarily upon interest and not feeling — an interest hostile to the estate 
which he seeks to administer, and not to individuals who share with him 
in the estate. 

(4) The conclusion that because the residuary legatees applying for 
letters are daughters of a debtor to the estate they would be induced not to 
pursue their father for his alleged indebtedness is too remote and specula- 
tive to be sustained. 

James A, Develin, for the petitioners. 

It is contended by the other side that the trustee of the 
residue is the person entitled to letters within the meaning of 
the Act of Assembly. Section 22 of the Act is to be construed 
as a whole. The first part provides for administration where 
the decedent dies intestate, and gives the same to the relatives 
or kindred who may be entitled to the residue ; the latter part 
of the section provides for the case of administration with the 
will annexed, and is to be considered in the light of the pre- 
vious section, viz. : That such administration is to be granted 
to those that have the absolute right to the residue. The trus- 
tee has no personal right ; he holds simply as a stakeholder and 
in a representative capacity; — ^the real persons entitled are the 
beneficiaries. It seems clear that the right to the residue, un- 
der the intention of the Act, is to those having the absolute 
right of property and not simply one acting in a representative 
capacity with no personal or individual interest in the same. 
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As to the rights and duties of an administrator c. t. a., in such 
a case as this with reference to personalty, see Commw. v. 
Barnitz, 9 Watts, 256; Olwine's Appeal, 4 W. & S. 492. An- 
other objection to the petitioners is that there is a claim which 
may have to be prosecuted by suit against Frederic Chase, 
father of petitioners, for interest on a debt of $10,000 accruing 
since the death of the decedent. Any objection on the part of 
the applicants to prosecute such a suit against their father is a 
sentimental one, as their interests would undoubtedly be with 
the other parties entitled to the residue and, because of the de- 
ficit of the former executor, they and their brother and sister 
would derive the largest share of the benefit from such recov- 
ery. It cannot be presumed that they would not do their duty. 

Frank P. Prichard and John G, Johnson, contra. 
Under the will of Samuel Hart, there was a bequest of the 
general residue, but it was a bequest to a trustee. No person 
could take any share of the estate directly from the executor. 
It is submitted therefore that if the language of the Act of 1832 
is considered imperative, the only person who is entitled to let- 
ters of administration d. b. n. c. t. a. is the trustee who shall 
be appointed by the Orphans' Court in place of the one re- 
moved. Such trustee alone is entitled to the residuary estate. 
It can be no objection to the appointment of such trustee that 
as executor he would be obliged to account to himself, because 
that would be the case with the appointment of any other per- 
son interested. In fact, it is always the case where a party in- 
terested is appointed administrator. On the other hand, the 
appointment of Julia C. Burton and Clarissa T. Chase would 
be objectionable for the following reasons: First, they own 
together less than one-sixth of the estate; second, they are 
comparatively young women, and the only asset whidi they 
would have to administer would be a debt of their own father, 
about which there is a dispute between him and the estate; 
third, they are opposed by five-sixteenths of the estate, without 
counting the trustee and the life tenant. • The case has hereto- 
fore been argued as if the Register were bound to appoint one 
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of the parties in interest. This, however, is not the law. He 
is only bound to do so if they are proper persons to appoint, 
and he may consider in determining whether they are proper 
persons, the relation of the parties to each other, the family 
dissensions, the questions which could arise, or would arise 
in the distribution of the estate, and all the surrounding cir- 
cimistances. The recent case of Schmidt's Estate, 183 Pa. 
129, is conclusive upon this point, and the cases cited, therein 
amply sustain the doctrine announced by the court. 

Opinion. — By the removal of Charles Henry Hart, execu- 
tor of the estate of Samuel Hart, deceased, the administration 
has become vacant, and the petition of Julia C. Burton and 
Clarissa T. Chase, granddaughters of testator and residuary 
legatees, is now presented, praying for their appointment as 
administrators de bonis non cum testamento annexo. In this 
petition Samuel Hart Chase and Mabel B. Chase, brother and 
sister of petitioners, also residuary legfatees, join. 

The respondents, Charles Henry Hart, the executor and 
trustee, who was removed, a son and residuary legatee, and 
Sara J. Hart, a daughter, who, however, enjoys only a life in- 
terest in a portion of the income of the residuum, oppose the 
appointment of petitioners on two grounds : First, because im- 
der the terms of the will the only person entitled to the residu- 
ary estate is a trustee to be appointed under the trusts in the 
will, and who, standing independently of the petitioners, would 
have the larger interest; secondly, because the petitioners are 
incon:q)etent by reason of their unfriendly attitude towards 
respondents, between whom exist family dissensions, and fur- 
ther because they are daughters of Frederick Chase, who is a 
debtor to the estate, and against whom it may be necessary for 
the estate to commence legal proceedings. 

My conclusions and the reason therefor briefly stated are 
as follows: 

The power of the Register to grant letters of administration 
cum testamento annexo is found in the Act of March 15, 1832, 
the provisions of which are explicit and mandatory. The Act 
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provides : "Whenever letters of administration are by law nec- 
essary, the Register having jurisdiction shall grant in such 
form as the case shall require, to the widow, if any, of the de- 
cedent, or to such of his relations or kindred as by law may be 
entitled to the residue of his personal estate, or to a share or 
shares therein after payment of his debts, or he may join with 
the widow in the administration, such relation or kindred, or 
such one or more of them, as he shall judge will best adminis^ 
ter the estate, preferring always of those so entitled such as 
are in the nearest degree of consanguinity with the decedent, 
and also preferring males to females, and in case of the re- 
fusal or incompetency of every such person, to one or more 
of the principal creditors of the decedent applying therefor, 
or to any fit person at his discretion : Provided, That if such 
decedent were a married woman, her husband shall be entitled 
to the administration in preference to all other persons: And 
provided further. That in all cases of an administration ynth a 
will annexed, where there is a general residue of the estate be- 
queathed, the right to administer shall belong to those having 
the right to such residue, and the administration in such case 
shall be granted by the Register to such one or more of them 
as he shall judge will best administer the same." 

Unless therefore a legal disqualification or incompetency 
in the residuary legatees can be shown, the Register is bound 
to select from among such as apply, and cannot pass over them 
in favor of a stranger, even though he be the nominee of a ma- 
jority in interest or number, or both. — Guldin's Estate, 81* 
Pa. 362. Padelford's Estate, 189 Pa. 635. 

It has been earnestly and ably contended, however, that the 
evidence shows that the petitioners are incompetent within the 
meaning of the law because of family dissensions, and of the 
probability of their shielding their father from an alleged lia- 
bility to the estate. 

Even though it be conceded for the purpose of this argu- 
ment that such family dissensions exist, I am unable after a 
careful consideration of the law to come to the conclusion that 
such family dissensions, standing alone, would render an oth- 



HART S ESTATE. 1 49 

Opinioa 

erwise qualified applicant incompetent. It is but too true that 
families standing in close and most affectionate relationship, 
and in which differences never appeared, are invaded by dis- 
sensions and every tie riven and sundered in the clash of selfish 
interests growing out of the legal settlement of a decedent's 
estate. Were our courts to regard dissensions springing from 
disappointment, cupidity, resentment and malice as within the 
meaning of legal incompetency, the provisions of the statute 
relating to the appointment of administrators would be ex- 
tremely difficult of application, and their enforcement be the 
exception rather than the rule. The hostility or antagonism 
which renders an applicant for letters legally incompetent de- 
pends ordinarily upon interest and not feeling — ^an interest 
hostile to the estate which he seeks to administer, and not to 
individuals who share with him in the estate. 

Schmidt's Estate, 183 Pa. 129, cited by respondents, is not 
in my judgment authority beyond the proposition just stated. 

In point of fact however, the family dissension or hostil- 
ity as shown by the evidence in this proceeding relates only 
to the assertion by petitioners of their rights to seek the 
removal of the executor, in which action they appeared to 
have been justified by the judgment of the Orphans' Court as 
well as the Supreme Court. 

But it is furthermore contended that the interests of peti- 
tioners would induce them as administrators not to pursue 
their father to recover for the estate his alleged indebtedness, 
and therefore their interests must be considered as antagonistic 
to the estate. This conclusion is too remote. To sustain it 
we must go into the realms of conjecture and speculation. So 
far as appears from the evidence — and further we may not 
venture — the interests of the petitioners lie with the estate in 
the collection of any valid claim against their father; more- 
over should they fail in this duty, a substantial bond with ade- 
quate security will stand for the protection of the rights of all 
concerned. 

The other ground of opposition is that the residuary legatee 
entitled to letters in this case is the trustee under the trusts in 
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the will. This is a most ingenious proposition, ably presented, 
but in my opinion unsound. 

The language of the statute is, "to those having the right to 
such residue." This cleariy refers to those having the right of 
property in the residue, and not to the mere possessor of a 
fiduciary title for the benefit of those vested with the real 
ownership. The intention of the statute was to provide with 
certainty who should administer, and not leave the matter to 
the chance provision of a particular testament. Moreover the 
trustee, when appointed in this case, can only hold a portion of 
this estate; the balance miust be paid over to the petitioners. 
Having no real duty, except to the extent of the trust, it 
would be manifestly unfair to invest him even temporarily with 
authority over a greater portion than that in which he has an 
interest. 

In any event, in the limited light in which this case must be 
viewed for the purposes of this application, it appears more 
than doubtful whether the correct interpretation of the order 
of the Orphans' Court is to require the funds of the estate in 
distribution to pass through the hands of a trustee, except as 
to the portion to be held by him in trust under the provisions 
of the will. As to this question, which can only be decided by 
the Orphans' Court, I express no opinion, and prefer to base 
my conclusion on the other points considered. 

For these reasons I am of the opinion that the prayer of the 
petition should be granted, and letters of administration de 
bonis non cum testamento annexo issued to Julia C. Burton 
and Clarissa T. Chase, they first entering security as required 
by law in the sum of three hundred and fifty thousand dollars 
— ^being double the amount of the estate as set forth in said 
petition. Counsel for petitioners will prepare a decree in ac- 
cordance herewith. 
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LEWALLEN'S ESTATE. 

Decided December 23, 1902. 

(i) There is no basis for considering an attestation clause so vitally 
connected with the body of the instrument as to annul its validity either by 
arbitrary position qua the signature or entire absence. 

(2) Where, therefore, in a holographic will, the testator wrote the at- 
testation clause across the entire page, incorporating his name therein as 
part of the context, but interrupting the continuity of the language by the 
word "signed" as an introduction to his signature, thus signifying a specific 
intent to have that signature considered as the real act of execution, it was 

Held, That such will was properly signed "at the end thereof." 

Andrew Zone and Frederick R. Reeves, for the proponents. 

A will signed at the end of the obviously inherent sense, 
though not at the end in point of space, is signed at the end 
thereof within the meaning of the Act of 1833. Baker's Ap- 
peal, 107 Pa. St. 381 (1884). It is true that part of the at- 
testation clause in the Lewallen will follows the testator's sig- 
nature, but, in Pennsylvania, an attestation clause is not a nec- 
essary part of a complete will, for subscribing or attesting wit- 
nesses are not necessary at the execution thereof; the will 
may be proved either by the testimony of subscribing wit- 
nesses or by the identification of testator's signature by 
those who are familiar with his handwriting, but who were 
not present at the signing of the will. Mellert's Appeal, 13 
W. N. C. 222 (1883). A will signed by the testator is not 
rendered incomplete because it contains an attestation clause 
unsigned. "The mere fact that the scrivener who drew the 
will, made an attestation clause at the end thereof, and it was 
not subscribed by attesting witnesses, does not destroy the 
conqJeteness of its execution." An attestation clause is not 
necessary to a will. It need not have subscribing witnesses. 
Hight V. Wilson, i Dallas 94 (1784) ; Harvard v, Davis, 2 
Binney 418 (1810) ; Rohrer v. Stehman, i Watts 463 (1833) ; 
Rossetter v. Simmons, 6 S. & R. 452 (1821) ; Carson's Ap- 
peal, 59 Pa. St. 493 (1868). Other evidence than the oaths 
of two or more subscribing witnesses may supply the necessary 
proof of execution of a will. Caroline Smith's Estate, 2 

ID 
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County Ct. 626 (1886). If, when a will, attested by subscrib- 
ing witnesses, is presented for probate, the subscribing wit- 
nesses fail to prove its execution, it is perfectly competent to 
call other witnesses to prove the signature. Winpenny's Ap- 
peal, 8 W. N. C. 415 (1880) ; Irwin v. Deschamps, 11 W. N. 
C365 (1882). 

Alfred N. Keim and Joseph A. Reed, for caveators. 

Opinion. — The two points involved in this case are the 
questions whether a holographic will bearing the signature of 
testator in the attestation clause is valid under the statute of 
April 8, 1833, which requires that a will "shall be signed at 
the end thereof," etc., and the numerous subsequent decisions 
interpreting the language of that statute ; and whether this tes- 
tator intended to execute the will when he placed his signature 
in the position in which it appears. 

The clause of the will under consideration is as follows : 

"I appoint William V. Hoover my executor. In witness 
whereof I have set my hand and seal and published and de- 
clared this instrument to be my last will and testament this 
first day of September, 1901, in the presence of the persons 
whose names are subscribed as attesting witnesses. Signed. 
Josiah Lewallen in our presence signed the foregoing instru- 
ment and declared to us the same was his last will and testa- 
ment and requested us to subscribe our names hereto as wit- 
nesses and in his presence and in the presence of each other of 
us have in compliance with such request subscribed our names. 

"Witnesses :" 

Relative to the first question, there can be no doubt that the 
signature of a testator may precede the attestation clause, as 
such clause — while formal and commendable for technical rea- 
sons — is not an essential in Pennsylvania. It is true indeed 
that any additional language, succeeding the signature of the 
testator, which disposes of any portion of the estate will in- 
validate the will, and it has even been held that the appoint- 
ment of an executor after the signature will have the same de- 
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structive result. — Hays v. Harden, 6 Pa. 409; Wineland's 
App., 118 Pa. 37. But in no case that we are familiar with, 
after a careful review, nor in our own understanding of the 
principle involved, is there any basis for considering an at- 
testation clause so vitally connected with the body of the in- 
strument as to annul its validity either by arbitrary position or 
entire absence. — Mellert's App., 13 W. N. C. 222. Carson's 
App., 59 Pa. 493. Rossetter v. Simmons, 6 S. & R. 452. Fra- 
zer's Will, 20 Phila. 40. Baird's Est., 4 Dist. 123. 

And now as to the intent of this particular testator. The 
will is holographic, and the testator wrote the attestation 
clause across the entire page, incorporating his name therein 
as part of the context, but interrupting the continuity of the 
language by the word "signed" as an introduction to his sig- 
nature, thus signifying a specific intent on the part of the tes- 
tator to have that signature considered as the real act of exe- 
cution. In addition to this, we have the testimony of the sub- 
scribing witnesses to the effect that they were called in by the 
testator, who read the commencement of the will to them, in 
order to demonstrate the nature of the document, and then 
asked them to sign as witnesses. 

Neither under the law nor the evidence can we find any valid 
reason for refusing probate of the paper offered, which seems 
to substantially meet the requirements of the statute. 

It is therefore ordered and decreed that the. will be admitted 
to probate, and that letters testamentary issue to the executors 
therein named. 



A 



154 PROBATE CASES. 

Syllabus. 

WEAVER'S ESTATE. 

Decided January 14, 1903. 

The probate of three holographic, separate and undated papers found ly- 
ing together in a book after the death of the decedent, the order of whose 
origin cannot be shown, will be refused where one of them is without signa- 
ture and the other two although signed are wholly lacking in dispositive or 
testamentary character and are neither connected with the unsigned paper in 
their internal sense by coherence or adaptation of parts, nor contain any 
specific reference to such unsigned paper. 

David N, Fell and Henry Spalding, for the proponent. 

The circumstance that the first page is written in lead pen- 
cil is not an objection to it. Tomlinson's Estate, 1 33 Pa. 245 
(1890). Writing^, although physically disconnected and al- 
though written at different times are to be read as one instru- 
ment if they were apparently intended as such and are "con- 
nected by their internal sense, by coherence or adaptation of 
parts;" and if testamentary in character and sig^ned at the 
end, are provable as a will. WickoflF's Appeal, 15 Pa. 281 ; 
Fosselman v. Elder, 98 Pa. 159. Even however, if the first 
paper offered, which contains except for the signature, all the 
elements of a will framed in technical language, was intended 
by the decedent, at the time it was written, as his whole will, 
the* lack of signature to it is not fatal. For if this paper was 
intended as a complete will, the second and third papers (which 
from their nature seem to have been subsequent in point of 
' time) would have to be treated as codicils and being sigjned, 
they would carry with them the unsigned will. The doctrine 
is well established in England that a signed codicil will carry 
with it an unsigned will. Goods of Mendas Da Silva, 2 Swa- 
bey & Tristram, 315; in doe dent. Evans v. Williams, i 
Crompton & Meeson, 30 ; Goods of I. F. Smith, 2 Curteis, 796. 
In this State, although there appear to be no cases directly de- 
ciding the point, the same doctrine is recognized in the dicta 
of the court in the cases of WickofFs Appeal, 15 Pa. 281 ; and 
Pepper's Estate, 27 W. N. C. 513. 
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George T. Hunsicker and Joseph W. Hunsicker, for cavea- 
tors. 

The writings being separate and all without date, there is no 
way of determining which is first, middle or last. If the pen- 
cil one is last, then there is no will. The writings do not refer 
to each other. Each is separate and distinct. There must first 
be a will, before there can be a codicil. There can be no codicil 
unless it refers to a will or some testamentary disposition. 
Neither of the signed writings refer to the unsigned one, which 
is the only one of testamentary character. Ruoff 's Appeal, 
26 Pa. 219 (1856). An extraneous unsigned writing may by 
force of a clearly expressed intention in the body of the will, 
constitute part of the will itself. The reference in the will 
must be complete anl unambiguous; it cannot be aided by -x- 
trinsic proof; but the identification of the writing referred to 
may be the subject of extrinsic parol testimony. David S. 
Baker's Appeal, 107 Pa. 381-388 (1885). Wineland's Ap- 
peal, 118, Pa. 37-41 (1888) ; Estate of Dr. George T. Jacoby, 
190 Pa. 382 (1899). 

Opinion. — Elijah Weaver died on the 6th of February, 
1902, and Flora V. Weaver, his widow, offers for probate three 
separate instruments of writing which together, it is averred, 
constitute the last will and testament of decedent. 

A copy of these papers — ^in arbitrary sequence, as none of 
them bear date — follows : 

"I give, devise and bequeath all my estate of every kind 
whether real or personal wherever the same may be situated 
unto my dear wife to be hers absolutely and also granted her 
my dear wife the executor of my last will and testament." 

(This paper is not signed.) 

"I direct that no inventory of my estate shall be filed and I 
desire it to be distinctly understood person or persons dis- 
put the validity of this my last will or of any of its provisions 
in any court of law or equity, or in any whatever, such person 
so disputing shall receive no portion of my estate. 

"Elijah Weaver, M. D.*' 



I5C PROBATE CASES. 

Opinion. 

'*My request is that my body be cremated and my ashe» 
return to my dear wife. 

"Elijah Weaver, M. D." 

Testimony was adduced to show that the papers are entirely, 
holographic. 

The instrument first in the order given is written in lead 
pencil upon a small piece of paper of poor fibre and irregular 
shape, evidently partially cut and partially torn from a sheet 
of larger size; the other two instruments are also irregular in 
shape, on pieces of paper somewhat smaller and slightly su- 
perior to the first in quality, and written in ink. 

Probate of these papers is contested by two alleged children 
of decedent by a former wife, from whom he had been di- 
vorced. 

It is urged that these papers are entitled to probate under 
either of two theories : As a perfect and complete will written 
on several disconnected sheets, under the authority of Wick- 
off's App., 15 Pa. 281, and Fosselman v. Elder, 98 Pa. 159; 
or as an unsigned will made valid by signed codicils which 
draw the will after them, under the authority of Goods of 
Mendes Da Silva, 2 Swabey & Tristram, 315, and Pepper's 
Estate, 2y W. N. C. 513, etc. 

I have no intention of questioning the principles and sound 
conclusions set forth in these authorities, and if the facts in 
the present case measured up to the standard therein set I 
should have no hesitancy in admitting these instruments to 
probate, but in the case under consideration there seems to be a 
vital insufficiency in the very points whose specific strength 
was there relied upon. 

In order to support the theory of proponent, the instrument 
first above set forth which disposes of the property must be 
considered as primary in origin, for otherwise — as it is un- 
signed — it could be entitled to no consideration, consequently 
we will review the papers in the sequence given. 

According to WickoflF's App., supra, if a will is written on 
several loose sheets, they must be "connected by their internal 
sense, by coherence, or adaptation of parts." We can discover 
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here no such logical interdependence; each sheet refers to a 
distinct subject matter, and could have been written in con- 
junction with innumerable expressions relative to the disposi- 
tion of the estate other than those contained in the remaining 
papers, and unless the unsigned paper can be made corporate 
with the signed papers by internal, and unambiguous refer- 
ence, it is wanting in the requisites of a valid will. 

But it is a mere g^ess to presume that the papers originated 
in the above consecutive order, none of them is dated and 
their origin remains entirely unexplained except as to the evi- 
dence of handwriting, and in reality from the evidence offered 
there exists absolutely no means of proving that this alleged 
will is "signed at the end thereof," according to the require- 
ments of the Act of Assembly of April 8, 1833, P. L. 249, Sec. 
6. and its severely literal interpretation by the Supreme Court. 
Wineland's App., 118 Pa. 37. 

This line of reasoning equally applies to these papers 
whether they are considered as disconnected parts of a single 
instrument, or as signed codicils drawing an unsigned will 
after them. There must be such specific reference in the codi- 
cils to the will, or such a certainty of connection by "inherent 
sense" as to remove any doubt as to the continuity and interde- 
pendence of the papers. Not only is such direct connection ab- 
sent, but the text of one of the alleged codicils would seem to 
explicitly disassociate it from the paper alleged to be the un- 
signed body of the will proper, for it threatens to di-^iiherit 
any of the parties who contest its provisions, when in the al- 
leged will proper the entire estate is given to a single bene- 
ficiary. These two signed papers are as incapable, considered 
as codicils, of drawing after them a will with any conceivable 
disposition 6i the estate, as of validating the present unsigned 
instrument. I can find no such "coherence" or "adaptation of 
parts" or "internal sense" which would admit a finding either 
in fact or in law that these separate writings constitute a will 
according to any known legal standard. 

It is urged that the fact of their holographic nature, and 
that they were found lying together in a book after the death 
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of decedent, are matters of strong import. While these facts 
may form bases for theory, they are under the facts in this 
case patently inconclusive; for any testator may have a num- 
ber of indefinite and separate papers in the nature of testamen- 
tary memoranda, which after his death could be collated by 
parties in interest, and offered for probate under an arbitrary 
arrangement of their sequence most beneficial to proponent. 

The danger of remitting a jealous caution is so manifest, 
that I deem it unnecessary to pursue further analysis relative 
to the present case. 

The first of the signed papers is entirely dependent for ex- 
istence upon a prior will, and is unsupported by such prerequi- 
site, therefore it cannot legally have any individual status. 
The remaining signed paper standing alone appears to be re- 
stricted to a mere request, and contains nothing of a testamen- 
tary nature which in our estimation would entitle it to pro- 
bate. For the reasons above given, probate of the instruments 
of writing offered are refused. 
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BURKE'S ESTATE. 

Decided February 10, 1903. 

(i) A man of sound mind and disposing memory is one who has a full 
and intelligent knowledge of the act he is engaged in, a full knowledge of 
the property he possesses, an intelligent perception and undierstanding of 
the disposition he desires to make of it, and the persons and objects he de- 
sires shall be the recipients of his bounty. 

(2) Eccentricities of manners, habits, dress or beliefs, even if they 
spring from admitted delusions, throw little light upon the question of the 
testatrix's ability to make a will. The question is to be determined by her 
knowledge of the character and value of her estate and appreciation of the 
purposes to which she proposed to apply it. 

(3) An issue devisavit vel non is not a matter of right and should 
only be granted where, after a consideration of all the pertinent evidence, 
and assuming that a verdict of a jury based thereon had been found against 
the proponents of the alleged will, the Court would sustain such a verdict. 

Anthony A. Hirst, E. G. Hamersly and John G. Johnson, 
for proponents. 

Not a single witness out of the seventeen or eighteen pro- 
duced before the Register attempted or undertook to say that 
the testatrix did not possess testamentary capacity. In this 
connection, it is to be remarked that the omission to express 
such an opinion is to be taken most strongly against the con- 
testants. In Knauss's Appeal, 114 Pa. St. at page 14, Judge 
Schuyler said : "In this connection it may be noticed as a some- 
what remarkable circumstance, that Dr. Fetherolf is the only 
one of contestants' witnesses who offers an opinion that de- 
cedent was not competent to make a will. It is true that such 
opinions are not of much positive value outside of the facts on 
which they are based, but the usual practice is to give them in 
evidence, if favorable to the party calling the witnesses, and 
the failure to do so naturally excites suspicion." It is a well 
recognized rule in controversies of this character that the testi- 
mony must be confined to facts and circumstances at, before 
and about the time the alleged will was made. Douglass's Es- 
tate, 162 Pa. St. 571. The contestants are cousins in whom 
the testatrix never manifested a particle of interest, with whom 
she was not on even the visiting terms of ordinary acquaint- 
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anceship, and to whom she was bound by no ties of love, 
friendship or affection. Judge Woodward, in Stevenson v. 
Stevenson, 33 Pa. St. 472, says: "A man without parents, 
wife, or children, can scarcely be said to have natural objects 
of his bounty ; and when he has been permitted to go through 
life attending to his own affairs, and taking good care of his 
estate, it is too late after he has made his will and died, for 
collaterals to discover that for six or eight years his mind had 
been under a cloud, and that it passed into total eclipse just at 
the moment of their disappointment." 

Emanuel Furth, for the caveators. 

Opinion. — The decedent, Sarah Louisa Burke, on the 4th 
day of April, 1891, executed her last will and testament, which 
is now presented for probate and the grant of letters testa- 
mentary thereon. The estate disposed of consists of money and 
property inherited by her from her brother, Lucas Burke, 
amounting to thirty-five thousand dollars and upwards, as well 
as the residue of the latter's estate (of which she practically 
enjoyed the income for life) — as to which she had the power 
of appointment under the brother's will, amounting as stated 
to seventy thousand dollars or more. 

Specific legacies aggregating forty-five hundred dollars are 
bequeathed to seven cousins in sums of five hundred and one 
thousand dollars. Ten legacies of three hundred dollars each 
are given to as many designated Catholic charitable institu- 
tions. The bulk of decedent's estate, as well as that of her 
brother under the power of appointment, is given for the erec- 
tion of a Catholic church as a memorial of the deceased 
brother who was her benefactor in life and who through his 
testamentary provisions continued to remain as such after his 
death. 

The caveator is a cousin of decedent and is also a legatee 
under her will to the extent of five hundred dollars. His con- 
test of the will is based upon the single allegation of testa- 
mentary incapacity. 
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It is alleged that the death of decedent's brother in 1886 
profoundly affected her, and that thereafter she was a changed 
woman. That decided eccentricities of manner, speech and 
conduct manifested themselves, which continued uninterrupt- 
edly until her death in 1900. 

Seventeen witnesses were called by caveator, and their tes- 
timony covered a wide range of topics referring to periods be- 
fore as well as after the execution of the will. 

Some of the peculiarities of speech told by the witnesses 
were that on the night of the death of her brother she stated 
that her mind was gone, her memory affected, that she would 
never be the same person, and was unfit to transact any busi- 
ness, she spoke to friends and acquaintances of being poor 
and of losses by bad investments, that in remonstrating with 
a servant for remaining out late at night she said "it was a 
sin to dance after midnight." As to peculiarities of conduct, 
the testimony was that she seemed to shun the sunlight and 
was prone to sit in a darkened room, that she had a morbid 
fear of being robbed, and was insistent on having her "back 
gate" locked by her servant, that she mistrusted strangers, 
and on one occasion when she was negotiating for a servant 
with a colored woman who kept an intelligence office, she 
pulled down the window shades and was greatly disturbed by 
the presence of another person in the room, and complained of 
the excitement incident to a neighboring fire engine starting 
from its station, and expressed her fear of people coming after 
her, that on the occasion of the funeral of a relative she ob- 
jected to the style of a carriage and the color of the curtains 
and horses and the liveries of the coachmen, and insisted on 
having the shades down because she said people were looking 
at her, that on one occasion when a cousin and his family 
came to visit her she told them to entertain themselves, and 
withdrew from their presence; and on another occasion she 
tendered them a present in the shape of a package which when 
opened proved to be worthless chromo pictures, that her 
grief over her brother's death was unceasing, and she fre- 
quently wept, and lamented his departure, and kept his hat on 
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the hall rack and carried it to the piano, and sometimes brought 
it with her to the dining table. 

As to eccentricities of manner it was testified that her gar- 
ments were freakish, slouchy and extraordinary, that she 
would wear winter attire in summer and vice versa, that she 
would adorn herself with variegated ribbons of ludicrous 
character, that she used hair dye. That after she discon- 
tinued housekeeping and lived at boarding houses, her man- 
ner of eating at the table with her fingers made her offensive to 
her fellow boarders, so that she was requested to leave, that 
she found fault with the servants without just provocation. 

Entering into a specific consideration of caveator's testimony 
we would first refer to the evidence of Robert F. Dougherty, 
a brother of one of the contestants who testified that the testa- 
trix said, about a year after the death of her brother from 
whom she had inherited a considerable fortune, that her "in- 
come was not sufficient to keep her; that it was only a ques- 
tion of time, and she would be a very poor woman." 

But this is a method not infrequently resorted to by people 
of wealth in order to anticipate any possible importunities on 
the part of kindred, and has only relative significance. This 
witness also stated that testatrix gave his family worthless 
"chromos," only fit for the "ash-box," as though they were 
things of value. It is not a strange conjecture that this elderly 
lady may have attached some degree of worth to these cheap 
pictures, for she was apparently not a connoisseur in art and 
the probability is that her taste in art was that of the person of 
forty or fifty years ago when it was not unusual to see such 
pictures occupying prominent places in many homes. Then, 
too, it IS not impossible that there was a touch of irony on the 
part of the testatrix in the gift, for the evidence shows that 
neither she nor her deceased brother manifested at any time 
much affection or interest in their relations, as it was twelve 
years after the marriage of this witness to a relative of testa- 
trix before he even met her, and then he did not see her again 
until the time of the funeral of her brother some time there- 
after. 



burke's estate. 163 

opinion. 

This witness further relates that the testatrix showed signs 
of being "non compos mentis" at the time of the death of her 
brother, which conclusions he bases on expressions made by 
her at that time that her "mind was gone," and that she 
"didn't know how she was going to get along." It is how- 
ever a very common occurrence in the experience of everybody 
to hear people, under the stress of trouble or loss by death, 
speak of "being crazed with grief" or "my mind is gone" — ex- 
pressions undoubtedly indicating a condition of deep depres- 
sion, grief and prostration, but scarcely anything more. And 
as for his testimony relative to her criticism of the horses and 
carriages, etc., at the funeral, neither he nor anyone else ca/i 
know what was consonant with her ideas concerning the ac- 
cessories to a dignified funeral equipage, for people of narrow 
lives often attach momentous importance to these matters, and 
reactions of grief might also easily lead to momentarily petu- 
lant hyper-criticism. Her reluctance to have curious people 
looking in at her through the carriage windows, as related by 
this witness, is not an exceptional manifestation of such diffi- 
dence. This witness construes these incidents as abnormal, in 
a manner that is perhaps not unnatural from his point of view, 
but when subjected to the legal tests applied to mental capacity 
in its relation to the making of a valid will they are without 
weight. 

Elizabeth J. McClintock, who kept a boarding house, testi- 
fied regarding the decedent's careless and uncouth manner in 
eating, using her fingers and disregarding the conventional 
knife and fork, and unseasonable and fantastic dress, etc. But 
the testatrix appears to have lived for one year in this board- 
ing house, having entered into an agreement with this witness 
for the amount of board to be paid, which was twelve dollars 
a week, and having paid that amount in cash regularly every 
week, — ^seeming to evidence at least an appreciation of her 
business obligations amid the unconventionalities described by 
the witness. 

Elizabeth M. Dougherty, one of the next of kin, and wife 
of one of the former witnesses, testified to many of the same 
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facts related by her husband, and particularly regarding a visit 
made by herself and husband to the home of Miss Burke. 
Witness said : "Miss Burke received us nicely, and took us into 
the sitting-room. After we were there about fifteen or twenty 
minutes, she left us and went away without any apology, and 
we didn't see her until tea time.'* It is true that this conduct 
would appear to be inhospitable in one who had received her 
guests so "nicely," but perhaps the explanation given by the 
testatrix herself, as set forth in the version of this story g^ven 
by the husband of this witness, can be accepted as reasonably 
sufficient. Robert F. Dougherty testified on this point as foln 
lows: "She (the testatrix) received us very nicely, and we 
went up stairs and sat down for a few minutes and talked. 
And then she said, I guess you can entertain yourselves better 
than I can entertain you. And she went out of the room." 
We have no evidence that this testatrix was of a particularly 
social nature, and if she considered her other household duties 
of more importance than attention to her guests, the fact might 
afford basis for a doubt of her courtesy, but scarcely for sus- 
picion as to her sanity. This witness stated that she was the 
"closest relative" of this testatrix, and that she noticed after 
the death of the brother of Miss Burke, a radical change in her 
mind, yet witness took no steps to prevent a journey to the 
Holy Land which Miss Burke made about a year after the 
death of her brother, although the witness knew of the contem- 
plated journey before Miss Burke's departure, and we can only 
presume that the witness thought Miss Burke was capable of 
taking care of herself. This witness also states, that testa- 
trix was in the habit of stating that none but "low people lived 
above Market street." This phase of mind does not seem 
particularly remarkable. Affectations of aristocratic contempt 
for the people north of Market street is not a characteristic by 
any means limited to the mind of the testatrix, but is ap^ 
parent in the expressions of many worthy people who have 
the supposed good fortune to live south of this "dead line" of 
blood and culture. Witness also testified that testatrix "would 
never sit where the sun came to her ; and always wanted to sit 
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in a dark place," and kept "the shades down." Counsel for 
caveator with much earnestness and force ascribes this result 
to the sombre brooding of a deranged mind which sought the 
shadows in harmony with its own confused and indistinct 
wanderings. But this is not a necessary inference, as the evi- 
dence is clear that testatrix did not seclude herself in her home 
but on the contrary was out of doors as much as within. 

Elizabeth Rawles, a colored woman, testified that testatrix 
had called at her house which was situated in a portion of the 
city strange to decedent, to engage a servant, and while there 
displayed peculiar symptoms of fright. The facts appear to 
to be that while in this house amid strange surroundings, there 
suddenly arose in front of the building the commotion attend- 
ing a hurried alarm of fire and the preparation for the depart- 
ure of the fire engines from the adjoining station. The testa- 
trix doubtless did not understand the cause of this sudden 
excitement, and might easily have construed it into some man- 
ifestation of violence directed against the house in which she 
happened to be, because of the strangeness of the neighbor- 
hood. Common experience shows that women not infrequently 
faint from the mere excitement of having fire engines stop in 
front of their residences, and the commotion entailed thereby. 
This witness also said that several g^rls whom she sent to the 
home of testatrix, returned*, and told her that Miss Burke was 
"clever and nice as she could be; but was always after them 
about the gate and windows ; and they could not get along with 
her." 

Mary Patton, a servant girl, testified that she went to seek 
a place with Miss Burke, and that the latter "wanted me to 
keep the gate fastened .... and didn't want any one 
to come to see me ... . and I was to hjive my time off, 
and be there with her at other times. And that just didn't suit 
me." As evidence for the caveators this seems rather to fail 
of its intent. 

Thomas B. Burke, the caveator, a cousin of decedent, testi- 
fied that he attended the funeral of Lucas Burke, and when 
asked what Miss Burke's condition was at that time, he an- 
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swered : "I didn't notice anything so very strange at that time. 
At her brother's funeral I walked with her ; and she was very 
eccentric about having certain appearances ; that is, she said I 
must have a high hat ; and I am not accustomed to wearing a 
high hat. But she insisted on my having it, and I went and 
bought one, and wore it to please her. And often after that I 
visited her at her home." It will be remembered that the oc- 
casion of this funeral was the time the other relations stated 
that Miss Burke's peculiar actions were so particularly no- 
ticeable, and yet this witness who walked with the testatrix at 
the funeral of her brother testifies that he "didn't notice any- 
thing so very strange at that time." This witness also stated 
on cross-examination that he went to the house of Miss Burke, 

* 

in answer to a letter received from her, and that she then 
turned over to him a share of the legacy left to his father in the 
will of Lucas Burke, and gave Miss Burke a receipt therefor, 
which she had already prepared; and that at that time testa- 
trix told him to notify his brothers and sisters to come down 
and get their share. It would be a stricture indeed upon the 
good faith and intelligence of this witness to presume that he 
would accept money from and enter into a business transaction 
of this kind with the testatrix if he considered her unable to 
understand what she was doing. 

Clareen Butler testified that she had been a servant in the 
house of Miss Burke, and that Miss Burke would, after her 
brother's death, "keep his hat on the piano in the parlor. 
Then she would bring it out sometimes, and put it on the din- 
ing room table. It was her brother's slouch hat." Much stress 
has been laid on this fact by counsel for the caveator, but we 
can see nothing extraordinary in this action. Personal asso- 
ciation means infinitely more to women than to men. Many 
women preserve for years the tiny worn shoe of a dead child, 
and brood over it in solitude, though each touch thrills them 
with intense grief. And many women even in the daily rou- 
tine will, with a smile on their lips, pick up the garments care- 
lessly tossed aside by their loved ones in making a hurried 
exit, and with caressing toudi fold them up and lay them 
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careftdly away. In this act of the testatrix we can see only 
the imaginative temperament of a woman who found solace 
in affectionately hoarding an article so closely identified with 
the person most loved by her in life and remembered in death. 

Louise Butler testified that she was a neighbor of the dece- 
dent for many years, but had only commenced to speak to her 
soon after the death of Lucas Burke; that the testatrix had 
then arranged with the witness to employ a little girl, who was 
a relative of the witness, to scrub the steps of the house in 
which testatrix lived. The testimony regarding Miss Burke's 
expression of her desires on this occasion would indicate a 
most sensible condition of mind on the part of the testatrix. 
Witness also spoke of the ragged apparel, and seeming for- 
getfulness of the testatrix when she saw her on a subsequent 
occasion, but even at that time, several years after the prior 
meeting, the testatrix remembered the witness and asked after 
her son and the little girl previously referred to. 

Several of these witnesses testified that testatrix used hair 
dye, and wore false hir; and that she didn't use the hair dye 
consistently, as evidenced by the fact that her hair was of one 
color at the roots and shaded to a different color as the length 
increased. Are hair dyes and wigs so uncommon in the bou- 
doir as to be considered evidences of insanity? Such vanity 
may be deplorable, but the law will hesitate to denominate it 
insanity. 

We have thus endeavored to give a synthetic consideration 
to the character of the evidence relied on by caveators to show 
testamentary incapacity. Many of the witnesses were either 
in the employ of the testatrix, or had monetary dealings with 
her, and yet there is an astonishing absence of any attempt to 
show inability to conduct practical matters of business in the 
nature of payments for board or wages; but on the contrary, 
there is evidence and patent inference to demonstrate the fact 
that testatrix at all times displayed a keen judgment in ob- 
taining the worth of money expended. Indeed, while much 
evidence was adduced to show that her apparel was fantastic, 
and that she was unpleasantly careless in her mode of eating, 

II 
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that she pleaded poverty, etc., there is we may say not a single 
distinct detail of any inability to meet the practical and neces- 
sary affairs of life. The testatrix, from the time of the death 
of her brother in 1886, continued to maintain sole charge of 
her household, to employ her own servants and to care for 
Jane Haffey, an old lady who resided with her until the latter's 
death and for some time thereafter. 

Now, as against the testimony of the witnesses for the 
caveators, whose evidence was directed largely to matters of 
taste in dress, table etiquette, social amenities and other per- 
sonal eccentricities we have in the witnesses examined by pro- 
ponent men who dealt with the testatrix in business and profes- 
sional capacities. 

Richard P. White, Esq., a well known member of the Bar, 
testified that he had drawn two wills for the decedent, one in 
1889, and the other — now before the Register for probate — 
in 1891 ; that the testatrix had personally given him the in- 
structions for the two wills, including therein the precise names 
of seven relatives to whom minor legacies are pven, and 
among whom are the present contestants; that she had con- 
versed with him regarding her brother whom Mr. White had 
been acquainted with ; that witness had noticed nothing pecu- 
liar in the dress of testatrix; that she appeared to have a 
thorough knowledge of what she desired : and he sums up his 
testimony in this manner: "Miss Burke's whole bearing and 
conduct was that of an ordinarily intelligent and rational 
woman, who had made up her mind what she wanted to do 
with her estate, and was very careful to see that her intentions 
were carried out." 

Henry R. Edmunds, Esq., an equally well known lawyer, 
stated that he had known the decedent for twenty-five years, 
had represented her as executor at the time of her brother's 
death in the settlement of his estate, and that she had called 
at the office of witness about once a week during that period ; 
that he had represented Miss Burke in different legal matters 
such as making investments, etc., until 1896; and his conclu- 
sions are thus given: "I think she was perfectly well able to 
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attend to her business, and to make a disposition of her pro- 
perty, in my judgment She was thoroughly conversant with 
all she had, and seemed to have a perfect knowledge of 3II that 
she was doing. . . . .That covers all of my acquaint- 
ance with her down to about September, 1895, or March, 

1896 from 1876." He further stated that he 

had lived in the same neighborhood as testatrix for a number 
of years, and at that time many burglaries had been perpetrated 
in the vicinity — ^which witness described as "a desperate neigh- 
borhood," — which fact would appear to us to account for the 
timidity of the testatrix as shown by her insistence that the 
servants should keep the back gate bolted, etc. 

John A. Toomey, Esq., an associate in the office of Mr. Ed- 
mimds, testified that he had frequently conversed with the tes- 
tatrix when she came to the joint office of Mr. Edmunds and 
himself, and that he did some conveyancing for her at times 
subsequent to her brother's death, and gave his conclusion as 
to her mental condition as follows : "She seemed to be of per- 
fectly sound mind as far as I could judge She 

seemed to be a fair business woman, and seemed to understand 
everything she was discussing ; everything I ever said, or any- 
thing that was said in my presence." 

Jarvis Mason, Esq., Trust Officer of the Pennsylvania Trust 
Company, which company was trustee tmder the will of Lucas 
Burke, testified that he had many conversations with Miss 
Burke in reference to the settlement of her brother's estate, 
gave her statements relative to that matter, and in answer to 
the question : "Did you find her mind capable of transacting 
business ?" replied : "I thought myself that she was ; never had 

the least doubt of it Her conversation always 

related to business, and was quite rational." 

Besides the testimony of these witnesses, we have the testi- 
mony of the subscribing witnesses, both of whom are repu- 
table members of the Bar and wholly disinterested. 

This decedent in her will gives the bulk of her estate for re- 
ligious purposes connected with the Roman Catholic Church, 
and it is subtly intimated that spiritual influences had domi- 
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nated her realization of temporal affairs to such an extent as to 
render her incapable of a normal judgment in the matter of 
selecting those who should benefit through testamentary ap- 
pointment, and also that the conception of her deceased broth- 
er's desires exercised a controlling influence in the manner of 
her disposition of the estate. In other words, we are asked to 
enter into a metaphysical analysis of the human mind, and dis- 
tinguish between what might be presumed to be a normal men- 
tal attitude with respect to religion or spirituality, and the ultra 
condition which approaches fanatical superstition; and to 
gauge how far the influence of the dead dare determine the 
reasoning and conclusions of the living. This introduces us to 
the hazy vistas of theology and philosophy in their considera- 
tion of what is instinctive faith in divinity and the eternal life, 
and what is merely htiman credulity; but the law would in- 
deed be transcending practical limits were it to consent to be 
drawn into speculations of this kind. Where there is some fla- 
grant disregard, by a testator, of those who are by nature 
helplessly dependent upon him through ties of blood, there 
might arise suspicion of an abnormal subjection to the super- 
natural because of the departure from what appears to be an 
imperative instinct in humanity. But in this case there are no 
such distorted and unnatural conditions. 

The will of Lucas Burke, who is described as being a skilled 
accountant and a man of more than ordinary intelligence, 
shows that, after providing for his sister during her life, he 
devoted the most of his estate to similar religious purposes; 
yet because Miss Burke does the same thing, it is urged that 
she was filled with an undue religious zeal. That she should 
follow the supposed desires of her brother was to be expected 
under the circumstances, for most men who have a strong per- 
sonality will unconsciously impress their method of reason- 
ing upon the less original minds about them, but to designate 
such influence as "undue" as the word is construed by the law, 
would be to convict the majority of men and women of a lack 
of normal mental capacity. We fail to understand how this 
testatrix displayed any other feeling than a reverent faith in 
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her religion consistent with the tenets of her church which 
are subscribed to by multitudes of noble and thoughtful peo- 
ple, and a loyal devotion to the memory of her brother who 
was almost the only object of her affection for many years, and 
whose death left her practically isolated and friendless. 

We quite agree with the language of the court in Stevenson 
V. Stevenson, 9 Casey 472 (quoted in Knauss' App., 114 Pa. 
10), that "when a decedent has been permitted to go through 
life attending to his own affairs, and taking good care of his 
estate, it is too late, after he has made a will and died, for col- 
laterals to discover that for six or eight years his mind had 
been under a cloud, and that it passed into total eclipse just 
at the moment of their disappointment." Rodger's Estate, 19 
Weekly Notes 383, is equally pertinent to the present case, for 
therein it is said : "Mental unsoundness was inferred from her 
frequent and apparently causeless assertion that she had been 
robbed, and her equally unfounded complaint that she was 
destitute. These beliefs, even if they spring from an admitted 
delusion, throw little light upon the question of her ability to 
make a valid will. The question is to be determined by her 
knowledge of the character and value of her estate, and appre- 
ciation of the purposes to which she proposed to apply it." 

The habits of this testatrix in the matter of dress, accord- 
ing to the testimony, would seem to have been directly referred 
to in the following excerpt from Knight's Estate, 167 Pa. 452 : 
"It is not sufficient evidence of testamentary incapacity when 
the evidence shows that testator was eccentric, peculiar, slov- 
enly in attire, conduct, conversation and personal habits." 

We think that this testatrix showed thorough testamentary 
capacity when measured by the criterion created in the clear 
exposition of the law as set forth in Wilson v. Mitchell, loi 
Pa. 495 : "A man of sound mind and disposing memory is one 
who has a full and intelligent knowledge of the act he is en- 
gaged in, a full knowledge of the property he possesses, an in- 
telligent perception and understanding of the disposition he 
desires to make of it, and of the persons and objects he desires 
shall be the recipients of his bounty. It is not necessary he 
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should collect all these in one review. If he understands in 
detail all that he is about, and chooses with understanding and 
reason between one disposition and another, it is sufficient for 

the making of a will To sum up the law in the 

most simple and intelligent form — ^were his mind and memory 
sufficiently sound to enable him to know and understand the 
business in which he was engaged at the time when he exe- 
cuted the will." — ^Also, Miller v. Oestrich, 157 Pa. 264; 
Shaver v, McCarthy, no Pa. 339. 

Caveator alleges as the ground for his prayer for an issue - 
that the mental capacity of the testatrix is a material matter in 
dispute between him and the proponent of the will, and that 
said question must be submitted for the determination of a 
court and jury. But such issue, as has been frequently said, is 
not a matter of right, and should only be granted where — ^after 
a consideration of all the pertinent evidence, and assuming that 
a verdict of a jury based thereon had been found against the 
proponents of the alleged will — ^the court would sustain such a 
verdict. On the other hand, if the state of the evidence is such 
that the court should feel constrained to set aside such ver- 
dict as contrary to the manifest weight of the evidence, it can- 
not be said that a dispute within the meaning of the law has 
arisen. — Knauss's App., 114 Pa. 10; Herster v, Herster, 116 
Pa. 617; Seiler's Estate, 14 Pa. Superior Ct. 508. 

The Register is firmly of the opinion that the weight of the 
evidence in this case is clearly on the side of the proponent; 
and were a jury to render a verdict against the will of testa- 
trix upon the ground of want of testamentary capacity, it 
would be contrary to the evidence and weight of the evidence, 
and the trial judge could not do otherwise than set it aside. 

The prayer for an issue devisavit vel non is therefore re- 
fused, the caveat dismissed, and the paper writing signed by 
testatrix and proved in this proceeding dated April 4, 1891, is 
hereby admitted to probate and letters testamentary therein 
ordered to be granted to The Pennsylvania Company for In- 
surance on Lives and Granting Annuities. 
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COUSINERY'S ESTATE. 

Decided February 14, 1903. 

(i) Two testamentary papers of the same date« neither of which can be 
proved to be the last executed, are presumed both to have been executed 
on that date, and must so far as they are consistent, be upheld as the will 
of the decedent for which purpose both must be admitted to probate ex 
necessitate. The unquestioned provisions of both documents must not be 
permitted to fail nor the clear intention of the testator defeated by refusing 
the probate which alone can give the Orphans' Court jurisdiction to con- 
sider the effect of the instruments and resolve upon their proper construc- 
tion. 

(2) Whether the respective residuary clauses (in which occurred the 
only variance between instruments otherwise practically identical) can be 
reconciled; whether the one paper signed in lead pencil was deliberative 
only, and the other paper signed in ink intended as final, etc., are ques- 
tions which the Court of distribution must determine from both papers. 
Even if the residuary clauses be held void, it is entirely immaterial to the 
only question within the Register's jurisdiction — ^which relates only to the 
probate. 

(3) The legal force of a "memorandum" bearing upon its face evidence 
that it was meant to apply to a then existing will can only extend to such 
paper as was then in existence, unless specifically incorporated by direct 
reference or necessary implication in a subsequently executed- will; and 
such paper is therefore revoked by subsequently executed testamentary in- 
struments not only failing so to incorporate it, but on the contrary con- 
taining clauses expressly revoking all former wills. 

/. Newton Peck, for the proponent. 

Where there are two wills of same date, the courts will, if 
possible, avoid holding both wills void, and will always en- 
deavor to collect some consistent scheme of disposition from 
both instruments. L. Jarmin on Wills, 5th Ed., p. 175; 
Schouler on Wills, 2d Ed., p. 411; i Williams on Executors, 
166. When one has executed a later will, supposing it to be a 
copy of a former one, while in fact it omitted some essential 
parts, no revocation of these parts occurs, but both instruments 
are together entitled to probate. Birks v. Birks, 34 Legal 
Journal 90. Where there are two wills, evidence of the inten- 
tion of the testator as to which he intended as his will will be 
received. Bum» v. Burns, 4 S. & R. 295. The execution of a 
will indicates the intention of the testator not to die intestate 
as to any part of his estate. Miller's Appeal, 113 Pa. 459; 
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Keller's Estate, ii Lancaster Review, 185. Where, from the 
whole tenor of a will, it is clear that an omission has been 
made by mistake, it lies within the jurisdiction of the court 
having equity pozt^er to correct the mistakes, where they are 
apparent. Shorbs's Estate, 8 York Record, 17; Vance's Ap- 
peal, 141 Pa. 201 ; McKeehan v. Wilson, 53 Pa. 74. Where 
the expression of the testator taken as a whole contains con- 
flicting and contradictory clauses, the construction which will 
make it valid will be preferred to that which will lead to an 
intestacy. Horwitz v, Norris, 60 Pa. 281 ; Snively v. Stover, 
78 Pa. 489; Newbold v. Boone, 52 Pa, 167. It is the duty of 
the executor to present all papers of a testamentary character 
to the Register, even if only explanatory. Redfield on Wills, 
3d Vol., p. 65, Sec. 55. The jurisdiction of the Register is 
confined to the question whether the paper has been legally 
executed and is the will of the testator, leaving 3II other ques- 
tions to subsequent decisions. Hegarty's Appeal, 75 Pa. 503 ; 
Baker's Appeal, 15 Pitts. Journal, 311. The fact that two in- 
struments executed on the same day by deceased, for the pur- 
pose of disposing of her property without anything to show 
which was executed first, differ in respect to the persons to 
receive the property on the possible death without issue of the 
persons who were given a life estate therein does not show such 
a conflict as to prevent the probate of either, but in such case 
both instruments should be probated together as a will. Mur- 
phy's Estate, 38 Pac. 543, 104 Cal. 554. The probate court's 
only function on the probating of a will is to determine 
whether the paper is properly executed ; with the effect of the 
instrument or the Vedidity or construction of its provisions, 
the court at that time has nothing to do, Fleetwood L. R. 15 
Ch. Div. 594; Barnes v. Vincent, 5 Moore, P. C. C. 200-12; 
McArthur v. Scott, 113 U. S. 385, 386; Prater v. Whittle, 76 
S. C. 40, 46; Lilly V. Tobbein, 103 Mo. 477; Besancon v. 
Brownson, 39 Mich. 388; Lorieux v. Keller, 5 Iowa, 196. 

5*. K. Louchheim, for the caveators. 

Each of the papers presented for probate is, standing alone, 
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a complete will and entitled, were it not for the existence of 
the other one, to be admitted to probate. It is therefore the 
duty of the proponent of each will to produce, before the Reg- 
ister, such evidence as will enable him to determine which is 
the later will. Where there are two duplicate wills, either 
may be admitted to probate. Grossman v. Grossman, 95 N. 
Y. 145. But when two inconsistent wills are presented for 
probate, one only can be admitted, and the Register must de- 
termine from the evidence produced, which is the later will 
and entitled to have letters testamentary granted thereon. If 
no evidence is produced to show which of the wills of even 
date, is the last will, and there is nothing in the wills themselves 
to throw any light on the subject, the Register cannot admit 
either to probate. The fallacy of attempting to admit both pa- 
pers as one will would appear, if the testatrix in one of the 
papers had named another person as executor. It would then 
have been perfectly apparent that one of the wills must be ad- 
mitted for probate to the exclusion of the other, and the fact 
that the same executors happen to be named in both papers, 
cannot confer upon the Register the power to admit both wills 
as one instrument. See Phipps v. Earl of Anglesey, 7th 
Brown's Gases in Parliament 443. 

Opinion. — Mary Wurts Gousinery, having a legal domicil 
in the city and county of Philadelphia, died at Gannes, France, 
on the 23d day of February, 1901, and shortly thereafter let- 
ters of administration upon her estate were granted to How- 
ard Wurts Page as next of kin. The administrator some 
months thereafter and not without great difficulty obtained 
possession of the personal effects of decedent from the French 
authorities, and discovered among her papers three separate 
writings, each of them of a testamentary character, containing 
provisions regarding the distribution of decedent's estate, and 
in which S. Davis Page, decedent's brother-in-law, and Wil- 
liam Wurts White, decedent's nephew, are named as execu- 
tors. 

The present petition prays for the admission to probate of 
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said papers, one of them entitled "Memorandum" dated De- 
cember 29th, 1887, and the other two papers dated October 
2 1 St, 1897, and that letters testamentary thereunder issue to 
S. Davis Page as executor, — ^the co-executor named therein 
being mentally incompetent to act. The petition also contains 
a prayer for the revocation of letters of administration granted 
to Howard W. Page upon the supposed intestacy of the de- 
cedent. 

The two last mentioned papers are signed at the end thereof, 
their form and language showing a clear testamentary Intent, 
and both capable of construction involving the disposition of 
decedent's entire estate, and contain clauses expressly revoking 
all former wills : and it would therefore seem that the earlier 
paper entitled "Memorandum," executed in 1887, ten years 
prior to the later papers, is undoubtedly revoked in terms. 

It has been urged by proponent that the "Memorandum 
paper ought to be probated because of its value in determin- 
ing the intent of the testatrix as expressed in the third para- 
graph of the respective later papers which is as follows, the 
language in each being identical : 

"Third. I direct my executors to sell the articles of jew- 
elry belonging to me at the time of my decease and to apply 
the net proceeds of such sale." 

The provisions of the paper entitled "Memorandum" are as 
follows : 

"Memorandum. In accordance with the counsel of the 
American Consul in Geneva, Switzerland, who drew my last 
will and testament, I, Mary Cousinery beg to state my wish 
that the net proceeds which may be derived from the sale of 
any jewelry I may leave, are to be divided between The Sail- 
or's Snug Harbor,' in New York City in the State of New 
York, United States of America, and also the Blind Asylum, 
of the same city. 

"This Memorandum I beg my executors to consider as be- 
longing to my last will and testament. 

"Mary Cousinery. 

"Done and subscribed by me in the year of our Lord one 
thousand eight hundred and eighty-seven, this twenty-ninth 
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day of December, in the city of Nice, Department of the Alpes 
Maritimes, France." 

This last paper bears upon its face every evidence that it 
was meant to apply to a then existing will, and its legal force 
can only be held to extend to such paper as was then in ex- 
istence unless it was specifically incorporated by direct refer- 
ence or necessary implication in a subsequently executed will. 
There is no such reference express or implied in the two later 
papers, and we can therefore find no sufficient reason in law to 
consider this earlier paper as an exception to the rule that 
words and clauses of express revocation operate according to 
their obvious tenor. We are of the opinion that the "Memor- 
andum" paper dated December 29th, 1887, forms no part of 
the last will and testament of decedent, and should therefore 
not be admitted to probate. 

The questions therefore to be determined in this case are 
narrowed to the consideration of the effect of the two wills ex- 
ecuted on the same day, and which in terms and language are 
almost identical — with an important exception to be hereafter 
noted. Both of said papers in their entirety have been clearly 
shown to be in the handwriting of decedent herself, and both 
have been duly and regularly proved according to the laws of 
the Commonwealth of Pennsylvania relating to the probate of 
wills by the credible testimony of two or more witnesses, and 
unless their invalidity be otherwise established they should be 
admitted to probate. 

The first question which necessarily arises and must be first 
determined is whether either of these papers is the last will and 
testament of the decedent, for if such be the fact it alone would 
be entitled to probate and especially so because each of said 
papers contains a specific clause of revocation of all former 
wills. No evidence has been produced nor offered which 
throws any light upon the time of the execution of either pa- 
per. There were no subscribing witnesses, and the proof of 
the papers depended solely on the identification of the hand- 
writing of the decedent and proof of her signatures. 

Counsel for proponent has attached much importance to the 
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fact that one of these papers was signed in lead pencil, al- 
though the body of it is written in ink ; whereas the other paper 
is written entirely in ink — ^both body and signatures; where- 
fore he argues with much earnestness that it might wdl be 
presumed that the latter, being apparently the more complete, 
should be regarded as the later paper. 

But as a solution of the question now involved in this pro- 
bate proceeding we can see little force or virtue in this con- 
tention. The law makes no distinction between pencil and ink 
signatures, and it would be mere speculation in the absence 
of evidence to determine on that theory alone the priority of 
execution. It was furthermore contended that because in the 
pencil paper there was a blank for the Christian name of the 
father of decedent in the descriptive clause in which she de- 
clares herself as his daughter, which blank does not occur in 
the paper with the ink signature, that this would be an addi- 
tional reason for holding that the latter was presumably last 
executed as the complete testament of the decedent. 

It might well be that were there other facts and circum- 
stances found in the papers themselves (which in this case do 
not exist) to indicate that they were executed at different 
times, such as the character of the paper, color of the ink, 
handwriting, or interlineations, etc., such circumstance as a 
blank in one of them might be persuasive in the solution of a 
doubt concerning the time of their execution; but standing 
alone it can afford no adequate basis for a determination of the 
question. 

In the absence of evidence, therefore, as to the time of execu- 
tion we are remitted to the rule of law that papers are pre- 
sumed to be executed on the days on which they bear date. — 
8 Am. & Eng. Enc. of Law, 7 Ed., p. 729; Stephen on Evd., 
Art. 85. 

Proponent being unable to prove which of these papers is the 
last will and testament of decedent, the respondent contends 
that by reason of the conflicting provisions contained therein 
and the uncertainty as to some of the beneficiaries intended, 
neither of them can be admitted to probate, and that intestacy 
would follow. 
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Again referring to the two papers themselves we find their 
language as already stated almost identical, both as to the de- 
scriptive portions and in the seven items directing specific lega- 
cies and appointing executors. The difficulty arises in the sev- 
enth clauses of the respective papers containing the disposition 
of the residuum. The language of the lead pencil paper is as 
follows : 

"Seventh. All the residue and remainder of my property 
real or personal derived from income I give and bequeath to 
my nieces Ella White, Alice Wurts, and Bertha Wurts, and 
Laura Smith aforesaid, and to my nephew aforesaid William 
Wurts White to be equally divided between them share and 
share alike. And in the event of any of my said nieces dying 
before me her share thereof shall be divided equally among 
the surviving nieces and nephew. But in the event of my said 
nephew dying before me his share thereof together with the 
amount left to him by the preceding first section of this will 
shall be divided equally between his children surviving at the 
time of my decease share and share alike." 

The language of the seventh clause of the ink paper is : 

"Seventh. All the rest, residue, and remainder, of my pro- 
perty real or personal I give and bequeath to my nieces afore- 
said, Ella White, and Alice Wurts, and Bertha Wurts, and 
Laura Smith to be equally divided between them share and 
share alike. And in the event of any of my said nieces dying 
before me her share thereof shall be divided equally among the 
surviving nieces and nephew. But in the event of my said 
nephew dying before me his share thereof together with the 
amount left to him by the preceding first section of this will, 
shall be divided equally between his children surviving at the 
time of my decease share and share alike." 

The importance of the issue raised by respondent and the 
absence of direct Pennsylvania authority upon the question 
has impelled the Register to most careful consideration of the 
difficulties here presented. The application of exact legal prin- 
ciples rarely fails in the solution of perplexities in the law, and 
we can best reach a conclusion in this case by having recourse 
to fundamental legal doctrines. 
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It is too well established to require elaborate citation of au- 
thority that by the execution of a will a testator indicates an 
intention not to die intestate as to any part of his estate. — Mil- 
ler's App., 113 Pa. 459. And so will partial intestacy be 
avoided unless the contrary construction of a will is unavoid- 
able. — Boies's Est, 177 Pa. 190. 

It is not necessary that the whole testamentary disposition 
of an estate be contained in one paper, and several dociunents 
may be probated together as constituting a last will and testa- 
ment if intended so to operate and properly executed. — Pep- 
per's Est., 148 Pa. 5. It is equally well established that it is 
the duty of an executor to offer for probate all the testamen- 
tary writings of his decedent. — Rice Am. Probate Law, p. 50, 
paragraph 11. 

While the jurisdiction of the Register extends only to ques- 
tions as to the execution of testamentary writings and whether 
they are the will of testator (Hegarty's App., 75 Pa. 503), 
the Orphans' Court in making distribution is clothed with 
equity powers in construing wills to carry out the intention of 
testator and prevent intestacy. That construction is always 
favored which sustains the validity of a will. — ^Vances's App., 
141 Pa. 201, Horwitz v. Norris, 60 Pa. 281. 

When respondent's contention is submitted to the test of 
the principles referred to, it will be found utterly at variance 
with established law. To sustain it and refuse probate would 
be to deny the parties in interest their right to have the papers 
brought before the Orphans' Court of distribution where the 
power to interpret them and to invoke equitable principles in 
their consideration and ascertain the intention of the testatrix 
alone resides. Shall the eight identical provisions in both in- 
struments fail because there is a conflict or uncertainty in 
one ? Surely not. And if not, how can they be upheld in the 
Orphan's Court unless the instruments in which they are made 
are probated before the Register so that they may properly be 
considered by the court having jurisdiction when the question 
of their effect and interpretation arises. 

The only case cited by respondent in support of his conten- 
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tion, Phipps v. Earl of Anglesey, 7 Brown's Cases in Parlia- 
ment, 443, seems decisive of the question against respondent. 
In that case the following question arose and was submitted to 
the judges for their opinion, — ^whether two inconsistent wills of 
the same date, neither of which can be proved to be the last 
executed, are or are not by the conmion law of England void 
for uncertainty : to which the judges reply : "That two incon- 
sistent wills of the same date, neither of which can be proved 
to be the last executed, are by the common law of England 
void for uncertainty so far as they are inconsistent, and will let 
in the heir if no act of the testator subsequently to the wills 
has explained them so as to reconcile what otherwise would 
appear inconsistent." 

This case if it established anything is clearly authority for 
the conclusion in the case under consideration that at least the 
provisions of the two papers which are consistent must be up- 
held as the will of decedent, and that therefore the two papers 
must be admitted to probate ex necessitate. 

The doctrine of Phipps v. The Earl of Anglesey as an- 
noimced by the Lord Chief Baron of the Court of Exchequer 
in 1 75 1 is substantially followed by the Supreme Court of the 
State of California in the estate of Murphy, 104 Cal., 554, 
which was a case similar to that now under consideration, 
there being two holographic wills presented for probate dated 
on the same day and containing substantially the same testa- 
mentary provisions, the difference being in the disposition of 
some interests in remainder. And there as here it was con- 
tended that it being impossible to determine which was the last 
will, and one being inconsistent and irreconcilable with the 
other, they were both void and could not be admitted to pro- 
bate. In upholding both papers and reversing the court below 
which had refused them probate, Mr. Justice MacFarland in his 
opinion says : "When a proponent presents to a probate court 
one or more instruments claimed by him to constitute the will 
of a deceased person and asks to have the same probated as 
such will, the only question legitimately before the court is 
whether or not such instrument or instruments constitute the 
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will of such deceased person. In determining that question 
the court has ordinarily nothing to do with the construction of 

the proposed will The instruments are of even 

date and were executed on the same day, and should be taken 
together to be the testatrix's will unless in the language of 
the code they are 'wholly inconsistent.' Instead of being 
wholly inconsistent they are in most of their material parts 
substantially identical. Those parts of them claimed to 
be inconsistent relate to questions which may never arise, 
and to contingencies which may never happen. If such ques- 
tions should ever arise courts might find but little difficulty 
in disposing of them. At all events they are not here now 
demanding solution." 

To the same effect is the case of Grossman v. Grossman, 4 
Am. Probate Rpts. 122, where Mr. Justice Early, of the New 
York Court of Errors and Appeals, in his opinion says : "It is 
undoubtedly true that where two testamentary papers are exe- 
cuted at the same time with the formalities required by law, 
they must be taken together to constitute the will of testator. 
If the two papers contain different provisions, the one making 
bequests or devises not contained in the other, then both must 
be proved and admitted to probate and both constitute when 
read together the will of testator as if all of the provisions of 
both were contained in one instrument." 

The respondent however further most earnestly contends 
that the fallacy of attempting to admit both papers as one will 
would appear if the testatrix in one of the papers had named 
another person as executor. But it would seem to us that 
while in the case of conflicting bequests or devises in the in- 
struments their construction would be for the court of dis- 
tribution, yet where the conflict consisted in the naming of 
different executors it would be the duty of the Register either 
to grant letters to both, or to appoint an administrator ctmi 
testamento annexo who would carry out the intention of the 
testator as gathered from both instrimients. 

Both reason and authority therefore lead to the conclusion 
that the two testamentary writings of even date must be ad- 
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mitted to probate. The unquestioned provisions of both doc- 
tunents must not be allowed to fail nor the clear intentions 
of the testatrix defeated. Whether the respective residuary 
clauses therein contained can be reconciled and the intention 
of the testatrix legally ascertained will be determined by the 
court having jurisdiction. Whether the lead pencil paper was 
deliberative only, and the ink paper intended as a finished and 
final copy with an unintentional omission of one of the re- 
siduary legatees named in the former — ^whether the words 
"derived from income" contained in the former, and omitted in 
the latter, indicated a purpose to dispose of different estates 
among different persons, or whether the said clauses must be 
held as void for uncertainty — are all questions which that 
court must determine from both papers. And even if the re- 
siduary clauses be held void, it is entirely immaterial to the 
only question now under consideration and within the Regis- 
ter's jurisdiction, — ^which relates only to the probate. "Though 
a writing propounded as a will may contain one or more dis- 
positions of property unlawful or void for any reason, it by no 
means follows that it is not to be admitted to probate. It may 
contain other very useful provisions not at all affected by the 
cause of the alleged invalidity." — Baxter's App., i Brewster 
461. 

It is therefore ordered and decreed that two of the papers 
offered for probate and dated October 21, 1897, be and the 
same are hereby admitted to probate as the last will and testa- 
ment of Mary Wurts Cousinery, deceased, that letters testa- 
mentary thereunder issue to S. Davis Page as executor, — 
William Wurts White the other executor named being incom- 
petent to act ; and that probate of the paper offered dated De- 
cember 29, 1887, for the reasons hereinbefore given be re- 
fused. 

It is furthermore ordered and decreed that the letters of ad- 
ministration heretofore granted to Howard W. Page upon the 
supposed intestacy of said decedent be and the same are hereby 
revoked. 



12 



184 PROBATE CASES. 

Syllabus. 

LYNCH'S ESTATE. 

Decided May 8» 1903. 

(i) Where a nuncupative will was alleged to have been made by a 
decedent only six days after her admission to the hospital where she died 
and fully four days before her decease, it appearing that the decedent 
would have been perfectly capable of formally executing a will up to the 
day preceding her death it was 

Held : That such alleged nuncupative will was not entitled to probate. 

(2) The statutory provision requiring such wills to be made "in the 
house of his habitation or dwelling, where he has resided for the space of 
ten days or more, next before the making of such 'will/" is indubitably 
applicable to such a case, for it cannot be reasonably asserted that the de- 
cedent was ''surprised by sickness, being away from his own house, and 
died before returning thereto." 

(3) While the statute speaking in general terms allows such will to be 
made in the last sickness, without specifying the degree of urgency, yet from 
the clause which requires the act to be done in the house of the testator^s 
habitation or dwelling, except where such person shall be surprised by sick- 
ness abroad, it may be inferred that the compilers of the statute contem- 
plated a state of illness so violent as to deprive the patient of power to 
comply with the general regulation. 

Harris S. Sparhawk and Joseph A. Boyer, for petitioners. 

Opinion. — ^This is a petition for the probate of an alleged 
nuncupative will of Ellen Lynch, who was admitted to St. 
Joseph's Hospital on the i6th day of August, 1902, suffering 
with typhoid fever, and who died in said hospital on the 26th 
of the same month. 

It was testified that decedent said to her sister and brother- 
in-law, who visited her at the hospital on the 22d of August. 
"I want to make a will" — ^then proceeding to enumerate a 
number of small specific bequests, and expressing a desire that 
the remainder of her estate should be divided in certain por- 
tions among her kindred, including the sister to whom dece- 
dent was speaking. It was also testified that on the 24th of 
August she said to her aforementioned brother-in-law : "You 
have my will," adverting — it is assumed — ^to her directions 
given in the conversation on the twenty-second. 

Courts have always been loath to recognize the validity 
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of oral wills except under the most extraordinary exigencies. 
It has been said in a number of lucid and exhaustive opin- 
ions that "nuncupative wills are only tolerated," and therefore 
the statute upon which they base their potential existence has 
been rigidly construed. — Porter's App., lo Pa. St. 258 ; Boyer 
V. Frick, 4 W. & S. 360 ; Yarnall's Will, 4 Rawle 46. 

Under this ruling the nuncupation here in question, even 
were it otherwise perfect, would seem to be wanting in one of 
the express requisites of the terms of the statute of April 8, 
1833 (P. L.) which demands that "such wills shall in all cases 
be made during the last sickness of the testator, and in the 
house of his habitation or dwelling, where he has resided for 
the space of ten days or more, next before the making of such 
will," — for the decedent was admitted to the hospital on the 
1 6th of August, and the alleged nuncupative language is aver- 
red to have been spoken on the 22d, — patently before the pre- 
scribed period had elapsed. This portion of the statute appears 
to be indubitably applicable; furthermore it cannot be reason- 
ably asserted that the decedent was surprised by sickness, being 
away from her own house, and died before returning thereto. 

But, moreover, there is assuredly no evidence to base an in- 
ference that either the decedent, or those surrounding her, con- 
sidered her to be (nor was she in fact) "in extremis" as this 
term is construed in Yarnall's Will, supra; Werkheiser v. 
Werkheiser, 6 W. & S. 184; Boyer v, Frick, supra, at least 
until Monday, the 2Sth of August ; and it is apparent that the 
decedent would have been perfectly capable of formally exe- 
cuting a will up to the day preceding her death, — ^witnesses 
even relating intelligent conversations had with her on the day 
she died. The fact appears to be that death was not antici- 
pated until Monday, the 25th, when severe hemorrhages oc- 
curred, the testimony showing that the patient had been "do- 
ing well" until that time. 

Innumerable cases involving the consideration of alleged 
nuncupative wills have been adjudged on the principle that in 
order to be valid the nuncupation must be exercised when the 
testator is in the extremity of his last sickness, when death is 
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so imminent as to preclude the possibility of the execution of a 
formal testamentary disposition in writing. The reluctance 
of the courts to probate nuncupative wills except under jealous 
and conservative inspection and judgment is set forth in most 
comprehensive language by Gibson, C. J., in Boyer v. Frick, 
supra, where he says : "Nuncupation is not a matter of right, 
but of special indulgence, as a last resource. It is an excep- 
tion to the rule of the statute, which has no foundation but ne- 
cessity, and which, as it affords great temptation to the per- 
jury and fraud which it was the aim of the leading provisions 
to prevent, cannot be resorted to as a measure of mere con- 
venience. It is true that the statute speaking in general terms, 
allows it in the last sickness, without specifying the degree of 
its urgency ; but from the clause which requires the act to be 
done *in the house of the testator's habitation or dwelling, ex- 
cept where such person shall be surprised by sickness* abroad, 
we may safely infer that the compilers of the statute contem- 
plated a state of illness so violent as to deprive the patient of 
power to comply with the general regulation." 

We may say that without exception all the cases in Penn- 
sylvania bearing on this principle have hitherto been har- 
monious. In a late case, however, (Wiley's Estate, 187 Pa. 
St. 82 ) the Orphans' Court adhered to the antecedent interpre- 
tation of the spirit of the statute, but Justice Mitchell, upon an 
appeal of the case to the Supreme Court, while sustaining the 
lower court on the ground of insufficiency of the language of 
alleged nuncupation, in a concluding paragraph uses language 
— in the nature of obiter dicta — which appears to be somewhat 
antithetical to the principle as already construed, but we can- 
not infer, from a careful analysis, that it was his intention to 
radically lower the safeguards or disestablish the criterion pro- 
mulgated in the long sequence of preceding cases. Neither can 
we say that the greatest latitude in reading this language of 
Justice Mitchell would justify us in sustaining the application 
for probate of the alleged nuncupative will now before the 
Register. 

For the reasons above the application for probate of the al- 
leged nuncupative will of Ellen Lynch, deceased, is refused. 
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YEAKEL'S ESTATE. 

Decided May 8^ 19013. 

(i) A renunciation of the right to administer by the only adult child 
of the decedent, in favor of a nominee, when entirely voluntary and de- 
liberate, and specially fit and prudent, ought not, in the absence of convinc- 
ing testimony of misrepresentation or misconception of the full import 
of such act, be disturbed unless rendered necessary by strict legal re- 
quirements. 

(2) Where, after the filing of such renunciation, the only notification 
of withdrawal consists of a letter written to the nominee advising him of 
an intention to withdraw the nomination because (as incorrectly allied) 
the Register would not grant letters to a non-resident of Philadelphia^ and 
the record shows no actual withdrawal, the nominee in appearing before 
the Register, to complete the proceedings for taking out letters is strictly 
speaking only obliged to look to the record, particularly where his good 
faith cannot be successfully attacked. 

(3) Letters which have already issued to such nominees should not be 
revoked and granted to one who either innocently or otherwise has placed 
herself in a position of antagonism to the estate, and subjected herself to 
liability for an account which can only be ascertained by judicial inquiry. 

Thomas A. Fenstermaker, for the petitioner. 

The movers in the matter of revoking letters need only 
show their title to administration, and that they have not 
parted with it. And the Register has power to hear the peti- 
tion, and to revoke where he has acted improvidently. Mc- 
Caffrey's Estate, 38 Pa. 334 (1861). And he is bound to re- 
vcJce letters granted to a stranger when a person by law en- 
titled thereto is willing to act. Williams's Appeal, 7 Pa. 259 
(1847). The present administrator is a mere volunteer and 
not a purchaser upon a consideration, so as to make the re- 
nunciation irrevocable. Bowers v. Bowers, 26 Pa. 74 (1856). 
Where one entitled to administration has renounced and re- 
commended another who has been appointed administrator, 
and it afterwards appears that such renunciation was executed 
by mistake, the court cancelled the appointment and restored 
the first party to the right of administration. Thomas v. 
Knight, 33 Md. 318; 78 Am. Dec. 571. A fortiori, where the 
renunciation was retracted before letters issue, should the let- 
ters be revoked ; otherwise they are merely a successful fraud. 
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And a renunciation may be retracted at any time before ad- 
ministration has passed the seal. Am. & Eng. Encyc. of Law, 
Vol. 7, 204. 

S. M. Enterline and James H. Wolfe, for the respondents. 

Mrs. Zauner had an undoubted and undisputed right to ad- 
minister. She refused, and recommended to the Register of 
Philadelphia the appointment of Mr. Wingert and when the 
Register made the choice of the person recommended his dis- 
cretion was gone and he cannot revoke the letters except for 
cause. No sufficient cause is shown. See Shomo's Appeal, 
57 Pa. 356; Brubaker's Appeal, 98 Pa. 21 ; Swart Estate, 189 
Pa. 71; Prick's Appeal, 114 Pa. 29. 

Opinion. — The decedent, Miranda Yeakel, died domiciled 
in the county of Philadelphia, and intestate, on the 23d day of 
December, 1902, leaving her surviving Lillian J. Zauner, a 
married daughter, Arthur M. Yeakel, a son eighteen years of 
age, and B'eulah, a daughter of nine years of age, all of whom 
reside in Philadelphia. Decedent's body was interred at Ash- 
land, Pennsylvania, where the family formerly resided, and 
where — or in the vicinity — a portion of her estate was lo- 
cated. 

At a family council held in Ashland immediately after the 
funeral, attended by Mrs. Zauner and Arthur Yeakel, their 
grandmother, two uncles and an aunt who resided in Ashland, 
it was determined that decedent's estate could best be adminis- 
tered by the Rev. H. M. Wingert, the family pastor, residing 
in Ashland ; and in accordance with this decision, Mrs. Zauner 
and Arthur, accompanied by their uncle Thomas Wolfgang, 
called on Mr. Wingert and requested him to act as administra- 
tor, which he agreed to do. A renunciation was subsequently 
prepared and signed by Mrs. Zauner, the only adult child of 
decedent, who relinquished her right to administer in favor of 
Mr. Wingert. About ten days elapsed between the signing of 
the renunciation and the filing of the application for letters of 
administration by Mr. Wingert on January 9, 1903, and se- 
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curity not being entered until the 15th of January, the petition 
for the letters of administration was not granted until that 
time. 

The present petition of Mrs. Zauner prays for the revocation 
of these letters on two grounds : first, because she was ignorant 
of her own right to administer when she renounced ; and sec- 
ondly, because before the letters were actually issued she had 
notified Mr. Wingert of the withdrawal of her renunciation. 

A careful review of the evidence satisfactorily shows that 
this renunciation and nomination of Mr. Wingert was entirely 
voluntary and deliberate, and I can find no convincing testi- 
mony of the allegation of misrepresentation, nor any miscon- 
ception on the part of Mrs. Zauner of the full import of her act 
in renouncing her right to administer in favor of Mr. Win- 
gert. On the contrary, her choice of an administrator, in view 
of the location of a considerable portion of the assets in Schuyl- 
kill and Dauphin counties, and Mr. Wingert's acquaintance 
with and among divers debtors to the estate, seemed specially 
fit and prudent, and ought not to be disturbed unless rendered 
necessary by strict legal requirements. 

This brings us to a consideration of the second ground upon 
which petitioner bases her application. The facts as gathered 
from the evidence are that when the renunciation was signed, 
there was some discussion as to the probable necessity for Mrs. 
Zauner upon her return to Philadelphia to remove a bed, some 
bedding, and like necessities, from decedent's house to her own 
for the comfort of Beulah, her minor sister, who was to reside 
with her. This was agreed upon by all as just and expedient. 
It appears, however, that upon Mrs. Zauner's return to Phila- 
delphia, and while Arthur Yeakel, her brother, was still at 
Ashland, Mrs. Zauner removed not only such articles as were 
ageed upon, but other bedding, mattresses, furniture, lace cur- 
tains, cushions, tables, a lamp, rugs, carpets, a gold watch, 
chest with contents, pictures, glass and china ware, and a con- 
siderable quantity of groceries and other articles of merchan- 
dise from decedent's stock of goods in her store at the time of 
her death. This was done prior to January 9th when the pe- 



190 PROBATE CASES. 

Opinion. 

tition for letters of administration was filed, and no proper in- 
ventory of the goods removed was kept; and the list thereof 
prepared by Mrs. Zatmer and offered in evidence was made 
from memory — ^the accuracy and integrity of which is seri- 
ously questioned. 

This action on the part of Mrs. Zauner was resented by Ar- 
thur Yeakel on his return, and their relations became inhar- 
monious and antagonistic, and the affairs of the estate thrust 
into confusion and difficulty. 

After causing this trouble by her own ill-advised acts, Mrs. 
Zauner further complicated the situation by writing a letter 
to Mr. Wingert at Ashland on January 8th informing him that 
because the Register would not grant letters of administration 
to a non-resident of Philadelphia, she proposed through her 
attorney to withdraw her renunciation, and administer herself. 
This letter was not received by Mr. Wingert until his return 
from Philadelphia on January 9th, and after he had filed the 
renunciation in his favor with the Register and applied for 
letters. Nothing further was done until the 13th of January 
when Mr. Wingert came to Philadelphia and called on Mrs. 
Zauner. The testimony as to what took place at the interview 
between them is conflicting. Mrs. Zauner and her husband 
asserted that she told Mr. Wingert to do nothing further in 
the administration ; and Mr. Wingert and Arthur Yeakel were 
equally positive in asserting that Mrs. Zauner told Mr. Win- 
gert that she would not help him, but that he (Wingert) 
should go on with the administration without her. 

The fact that Mrs. Zauner did not at any time prior to the 
grant of letters on January 15th file with the Register any 
withdrawal of her renunciation, and that the statement in her 
letter to Mr. Wingert that the Register would not issue letters 
to a non-resident of Philadelphia had no substantial basis, 
seems to corroborate the testimony of Mr. Wingert and Arthur 
Yeakel that Mrs. Zauner told the former on the 13th of Janu- 
ary to go on without her. 

This circumstance is important only as it affects the good 
faith of Mr. Wingert in completing this proceeding before the 
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Register for letters of administration after the receipt of Mrs. 
Zauner's letter on the 9th. 

As a matter of law, however, I think this interview is with- 
out controlling importance. Mr. Wingert, when he appeared 
before the Register on the 15th of January, was strictly speak- 
ing only obliged to look to the record, and more especially was 
this true in this case because Mrs. Zauner's letter of the 8th 
inst. only advised him of her intention to withdraw the renun- 
ciation. A week having elapsed, and the record showing no 
withdrawal, Mrs. Zauner cannot complain if through her own 
laches her intention cannot now be effectuated. 

The letters of administration granted to Mr. Wingert were 
duly and regularly issued to a proper person, and no good rea- 
son having been shown for their revocation they must stand. 

It could certainly not further the ends of justice or a proper 
administration and accounting in this estate to revoke letters 
issued to a nominee of the parties in interest — b. reputable and 
disinterested person — ^upon the petition of one who either in- 
nocently or otherwise has placed herself in a position of an- 
tagonism to the estate and subjected herself to liability for an 
accounting which can only be ascertained by judicial inquiry. 
This disposes as well of petitioner's prayer for revocation as 
of her request for the grant of letters to herself. 

Petition dismissed. 

Note. — Appeal to the Orphans' Court dismissed. See O. 
C. Phila. Co., July Term, 1903, No. 19; also Pennsylvania 
District Reports, Vol. 13, p. 402. 
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MILLER'S ESTATE. 

Decided May 19^ 1903. 

(i) An executor derives his title to office not from operation of law, 
but by appointment of the testator; and while the court is appointing an 
administrator to an office created by law will have due regard to his com- 
petency as defined by the courts of the Commonwealth in the absence of 
statutory limitations, in no decided case in Pennsylvania has this doctrine 
been applied to defeat the absolute right of a testator to choose the in- 
struments for executing his testamentary bounty. 

(2) The alleged hostility and antagonism of an executrix to the estate 
of a deceased by reason of the pendency of a suit against her in equity to 
have a conveyance of real estate made by the decedent in her favor about 
a month after the making of the will and recorded but one day prior to 
the death of the testatrix, set aside as having been obtained by fraud and 
undue influence is therefore not a legal disqualification in Pennsylvania 
to the grant of letters to such executrix appointed by will duly probated. 

A.S. L. Shields, for the proponents. 

Alexander Simpson, Jr,, and Francis Shunk Brown, contra. 

It is contended that the case of Kellberg's Appeal, 86 Pa. 
129 applies only to the case of the appointment of an adminis- 
trator, and not to the granting of letters testamentary to an ex- 
ecutor; that the Register has no discretion in the matter of 
granting letters testamentary to the executor appointed in 
the will, but must obey the mandate of the testatrix. This, as 
a general rule is true, but there are cases in which the Register 
must of necessity exercise a discretion for the preservation and 
benefit of the estate, and it is submitted that the case of Kell- 
berg's appeal recognizes such a discretion even in the case of an 
executor. The courts recognize the authority of the Register 
to refuse letters testamentary for cause shown. In McAr- 
thur's Estate, 26 Pitts. L. J. 57, it was decided that an insol- 
vent executor is not entitled to letters testamentary. And in 
the old case of Taggart's Petition, i Ash. 321, it was decided 
that the Register was the proper party to refuse letters already 
granted. And it is submitted that if the Register can appeal, 
he can refuse in the first instance. 

Opinion. — ^The petition in this case filed by Samuel T. 
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Fox and Cecelia G. Givens, executors named in the last will 
and testament of Annie Miller, deceased, prays for the admis- 
sion of the will to probate and the grant to themselves of let- 
ters testamentary thereunder, A caveat filed by two daughters 
of decedent against the probate of the will and the grant of 
letters has been withdrawn in so far as it relates to the will, 
but renewed as to the grant of letters testamentary to Mrs. 
Givens, their sister, one of said executors; and in support 
thereof it is alleged that she obtained from the testatrix by 
fraud and undue influence a conveyance of a certain piece of 
property on April 14, 1903, about one month after the making 
of the will, and that the deed of conveyance was not recorded 
until April 23, 1903, which was one day prior to the death of 
testatrix. 

Caveators aver that a proceeding in equity has been insti- 
tuted by them against Mrs. Givens to have said deed declared 
null and void, which suit is pending and undetermined, and 
therefore contend that Mrs. Givens occupies such a position of 
antagonism to the estate of decedent and hostility towards the 
interests of beneficiaries under her will as to bar her right to 
letters testamentary. 

Is such hostility and antagonism a legal disqualification in 
Pennsylvania to the grant of letters to an executor appointed 
by will duly probated ? I think not. An executor derives his 
title to office not from operation of law, but by appointment of 
the testator. Neither the decree of the Register sitting as a 
court of probate granting the letters testamentary, nor the 
letters themselves, create the office of executor. The decree is 
merely a pro forma act incidental to the probate, and the let- 
ters are but an evidence or certification of that which results 
from the testamentary appointment, and are issued primarily 
as a mere badge of authority. An executor is not an officer of 
the law. — Pomeroy's App., 127 Pa. St. 499. 

Kellberg's App., 86 Pa. St. 129, has been cited in support of 
caveator's contention, and it has been earnestly and ably 
argued that the reason there employed by the Supreme Court 
in deciding that an administrator whose interests are hostile 
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to the estate of decedent shotdd be removed from office, is 
broad enough to embrace the issues here raised. 

To this proposition I cannot assent Even if we disregard 
the fact that the petition in Kdlberg's Estate was addressed to 
the Orphans' G)urt under its statutory power to remove execu- 
tors, administrators, etc., for causes specifically designated by 
law, that case and many others following it are authority only 
for the doctrine that in the absence of testamentary nomina- 
tion of an executor, or in case of intestacy, the court in appoint- 
ing an administrator to an office created by law shall have due 
regard to his competency as defined by the courts of the Com- 
monwealth in the absence of statutory limitations; but in no 
decided case in Pennsylvania to which I have been referred, or 
which has come under my observation, has this doctrine been 
applied to defeat the absolute right of a testator to choose the 
instrument for executing his testamentary bounty. 

Our law provides no method of procedure for contesting in 
the first instance the fitness or competency of testator's nomi- 
nee. Indeed the prerogative of testator has been so rigorously 
maintained that excepting in the case of non-resident execu- 
tors, no security is exacted by law from executors appointed by 
will. 

Even where testators name infants or lunatics as executors, 
a denial of letters to them would not be based upon any sub- 
stantive legal disqualification at common law or under the 
statute law of Pennsylvania, but rather because they would be 
legally unable to qualify to perform their duties. 

While the Register as Probate Judge possessing the sole and 
exclusive power of issuing letters testamentary, is without 
jurisdiction to pass upon the fitness and competency of execu- 
tors appointed by will, our law has not left legatees and de- 
visees helpless, nor at the mercy of dishonest, incapable or in- 
competent persons filling the office of executor, etc. Where the 
estate is being wasted or mismanaged, or its interests put in 
jeopardy, the Orphans' Court under the provisions of the Acts 
of 1832 and 1861 may upon cause shown remove such fiduciary 
and appoint his successor. And this power so wisely exercised 
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by our courts has proved ample in the conservation of the 
interests of heirs, legatees and devisees. 

There are perhaps other questions that might be considered 
in the disposition of this case which have a more or less unim- 
portant bearing upon the issue presented, but the Register pre- 
fers to base his decision upon the conclusions above stated. 

The caveat is dismissed, and it is ordered and decreed that 
letters testamentary be granted to Cecelia G. Givens, and also 
to Samuel T. Fox upon the entering by him of security under 
the terms of decedent's will. 
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NEIL'S ESTATE. 

Decided July 23, 1903. 

(i) Letters of administration granted to a sister of the decedent will 
not be disturbed on the ground of non-residence where it is shown that 
the administratrix spent as much of her time within this jurisdiction as 
elsewhere, that she claimed Philadelphia as her domicil, and that her 
source of livelihood for years was within that county. 

(2) Even though the sole beneficiary under a will predeceased the tes- 
tator, the parties entitled to the estate under the intestate law have a right 
to ask for its probate as a protection against any possible testamentary dis- 
position of prior date that might thereafter be produced and which would 
be revoked by it whether it contained an express clause or not. 

James. C Sellers, Nichols, for petitioner. 
Francis Tracy Tobin, John IV. Westcott and Henry Budd, 
for respondent. 

Opinion. — Letters of administration on the estate of Sam- 
uel Neil, deceased, were on the 20th day of May, 1902, granted 
to Elizabeth Tilman, who in her petition filed claimed to be a 
sister of decedent. On May 29th, 1902, a petition was pre- 
sented by Jane Blossom, representing herself to be a niece of 
decedent, praying for the revocation of said letters, and for 
the admission to probate of the last will and testament of de- 
cedent, dated January 20, 1896 (wherein the sole beneficiary 
and executrix is the wife of testator, but who predeceased 
him), and the grant of letters of administration cum testa- 
mento annexo to herself, alleging that the said Elizabeth Til- 
man is not related to decedent and that she is disqualified to 
act as administratrix by reason of non-residence. All the 
parties interested in this proceeding are colored people, as was 
also the decedent. 

Protracted sessions of the court were held by the Register, 
and many witnesses called in an endeavor to prove the re- 
spective relationships of petitioner and respondent to decedent, 
and there was experienced great difficulty, through conflicting 
testimony and the illiteracy of a number of the witnesses, in 
tracing the origin and ancestry of the parties, which in these 
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cases is not unusual owing to the nomadic distribution of the 
slave people subsequent to the Civil War and the lax morality 
which was the inevitable and unfortunate result of such a con- 
dition of bondage, now happily forever ended. 

However, after a careful consideration of the voluminous 
testimony, my conclusion is that for the purposes of adminis- 
tration, which is the only question before me sitting as a Pro- 
bate Court, the kinship of Elizabeth Tilman to the decedent has 
been established. It was proven at all events with as much cer- 
tainty as the alleged relationship of the other claimants of the 
estate, upon whom, as petitioners for revocation, rested the 
burden of proof. 

As to the question of residence, it was shown that Elizabeth 
Tilman spent as much of her time within this jurisdiction as 
elsewhere, that she claimed Philadelphia as her domicil, and 
that her source of livelihood for years has been within Phila- 
delphia county. Under these circtunstances it would appear to 
be neither the part of wisdom nor justice to disturb the letters 
of administration already granted. 

The objection against the probate of the will on the ground 
that no beneficiary is in existence would seem under a casual 
consideration to have weight, but when the principle is re- 
membered that a will revokes all testamentary writings of a 
prior date — whether containing a specific clause to that effect 
or not, it will doubtless be at once recognized that the parties 
entitled to the estate under the intestate law have a right to 
ask for its probate as a protection against any possible testa- 
mentary disposition of a prior date that might be hereafter 
produced. 

In the present case it would appear that there is no occasion 
for the usual revocation of letters of administration following 
the subsequent probate of a will. It is enough to admit the 
will to probate so that same may be annexed to the letters of 
administration already granted, and that when the account of 
the administratrix is filed and presented for audit the Orphans' 
Court may have cognizance of the existence and probate of the 
will. 
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It is therefore ordered and decreed that the petition for re- 
vocation of letters of administration be dismissed, and that 
the will dated January 20, 1896, of Samuel Neil, deceased, be 
and the same is hereby admitted to probate. 
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PILKINGTON'S ESTATE. 

Decided August 20, 1903. 

(i) No particular form of will is necessary. Any duly executed writ- 
ing capable of intelligent construction, intended to take effect as the dis- 
position of a man's property after his death, may be admitted to probate as 
his testament 

(2) In order for a paper to constitute a valid will, it must not only con- 
form to the statutory requirements in the matter of execution, but must 
also be evincive of the testamentary intent of the deceased. It is not 
enough that the pap^r show an intent to dispose of property in a particular 
way upon the death of the testator ; it must in addition appear that the tes- 
tator meant that paper to be the evidence of such intent and to form the 
basis for the 1 osthumous distribution of his estate. 

(3) Under the Pennsylvania decisions extrinsic and collateral rvidence 
is admissible to establish such intent; and semble, where the language of 
the paper offered for probate is not inconsistent with the existence of such 
present testamentary intent, the evidence requisite to establish the arimus 
testandi need not measure up to the statutory requirement of two compe- 
tent witnesses in proof of execution. (Note: Vide J. Sperry Willing's 
Estate, infra page 299.) 

(4) Where, therefore, a decedent wrote a letter to a person other than 
the beneficiary expressly declaring to whom he wished certain property 
belonging to him to pass on his decease, and subsequently wrote another 
letter to the same person referring to the previous missive in the following 
manner: "After the letter you now have equal to a will, anything hap- 
pening to me, you can without difficulty, collect it for Gertrude," the last 
named person having been named as the beneficiary in the first letter; it 
was Held: That the second letter was such evidence of testamentary in- 
tent as would, taken with the language of the first paper itself, establish 
the existence of such an intent and justify the admission of that paper to 
probate. 

(5) Where an administrator has been appointed and a part distribu- 
tion made, it is not necessary upon the probate of a paper not affecting such 
part distribution, to -^voke the letters which have been granted and to ap- 
point a new administrator c. t. a. The Orphans' Court will apparently 
merely order the present administrator to make distribution of the property 
described in the riper prob..ted, according to the terms of that paper. 

T. Elliott Patterson, for the proponent, cited i Williams 
on Executors, Star page 92 ; Morrell v, Dickey, i Johns. Chan- 
cery (N. Y.), 153 ; Frew v. Clark, 80 Pa. 170; Castor v. Jones, 
86 Indiana 289. 

Preston K. Erdman and G. Plantoun Middleton, for the 
caveators. 

i3 
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Opinion. — The decedent, Henry S. Pilkington, died July 
17th, 1901, and letters of administration were duly granted on 
his estate. After the expiration of a year the administrator 
filed his account, which was called for audit in the Orphans' 
Court, March 6th, 1903. A claim against the estate was pre- 
sented at the audit by Gertrude D. Cooper, under a letter 
dated February nth, 1901, written and signed by the dece- 
dent, and addressed by him to Mr. A. A. Gilfillan. This letter 
the auditing judge held to be a testamentary paper, constitut- 
ing together with a certain other letter of earlier date, a valid 
will. Exceptions to this decision were sustained by the Or- 
phans' Court, sitting in banc, on the ground that the auditing 
judge had no original probate jurisdiction, and could not de- 
clare a paper testamentary until its validity as a will had been 
decided by the Register. The court then granted an order 
for the distribution of so much of the estate as would not be 
affected by the instruments alleged to be testamentary, — dis- 
tribution of the rest to await the decision of the Register as to 
whether the letter of February nth, 1901, which has since 
been offered for probate, is entitled to probate as the last will 
and testament of the deceased. That is the question now be- 
fore me. The paper is in writing, signed at the end thereof, 
and has been proved by two competent witnesses. It therefore, 
answers the statutory requirements as to execution. 

The next consideration is whether the informality of the 
paper invalidates its operation as a will. It has been repeatedly 
decided in the courts both of this and of other jurisdictions, 
that no particular form of will is necessary. Any duly exe- 
cuted writing, capable of intelligent construction, intended to 
take effect as the disposition of a man's property after his 
death may be admitted to probate as his testament. "The 
form of the instrument is immaterial if its substance is testa- 
mentary." Patterson v, English, 71 Pa. 454. 

In Turner v, Scott, 51 Pa. 126 an "indenture" purporting to 
convey a fee simple, but reserving a life estate to the grantor 
and expressly providing that the conveyance was not to take 
effect until after the grantor's death, was held a valid will. 
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So also, an endorsement on a promissory note — Hunt v. Hunt, 
4 N. H. 434; — 3, letter, written to an attorney, containing di- 
rections for the preparation of a will — Scott's Estate, 147 Pa. 
89, — ^as well as a brief, illiterate writing containing words 
prima facie of present donation — Tozer v. Jackson, 164 Pa. 
373, have been held valid testaments. See also Knox's Es- 
tate, 131 Pa. 220, and Frew v. Clark, 80 Pa. 170. 

The precise case of a personal letter written to a third per- 
son and expressing the writer's testamentary wishes, being of- 
fered for probate as a will, does not appear to have been passed 
upon in Pennsylvania. The case, however, does not differ in 
principle from those cited above, and the New York case of 
Morrell v. Dickey, ist Johnson's Chancery, 153, admitting 
such a letter to probate is cited with approval in Frew v. Clark, 
supra. The probate of this letter cannot therefore be refused 
on the ground of its informality. 

A will has been defined to be "the legal expression of a 
man's wishes as to the disposition of his property after his 
death," and in order for a paper to constitute a valid will, it 
must not only conform to the requirements of the statute in the 
matter of execution, but must also be evincive of the testa- 
mentary intent of the deceased. 

It is, however, not enough that the paper show an intent 
to dispose of property in a particular way upon the death of 
the testator, it must in addition appear that the testator meant 
that paper to be the evidence of such intent and to form the 
basis for the posthumous distribution of his estate. 

In Patterson v. English, 71 Pa. 454, the Supreme Court 
refused probate of certain written memoranda on the ground 
that it did not appear, either on the face of the instrument it- 
self, or by extrinsic evidence, that the deceased intended such 
incomplete and evidently merely deliberative notes, to take ef- 
fect as a testamentary disposition. "To constitute a valid will 
of personalty the writing must be either complete on its face, 
or if incomplete or indefinite, it must appear that it was in- 
tended by the writer to operate as his will in its unfinished and 
incomplete state." 
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It might be a very nice question in the present case whether 
the letter of February nth, standing alone, contains intrinsic 
evidence of an intention on the part of the deceased that it 
should operate as a testamentary disposition ; — whether, on the 
face of the letter, it appears that the writer wished it to be given 
effect to, in the distribution of his estate after his demise, or 
whether from aught that appears from the letter itself it was 
merely the expression of an intention to make a testament. A 
determination of this question, however, is not essential to our 
decision, because the Supreme Court of this State has decided 
that extrinsic, collateral evidence is competent to show such an 
intention, and such evidence is supplied in this case by the let- 
ter of April 1 2th. 

It may well be argued that since testamentary intent is one 
of the requisites of every will, to permit proof of it by extrinsic 
or parol evidence is in violation of the statute of 1833, which 
requires every will to be in writing signed at the end thereof ; 
and that by admitting such evidence the door is opened to the 
very fraud the statute was intended to prevent. Whatever our 
views may be as to the logic of this argument, we are bound by 
decisions of the Supreme Court which clearly establish the ad- 
missibility of such evidence. Patterson v. English, 71 Pa. 454. 
Scott's Estate, 147 Pa. 89. Kisecker's Estate, 190 Pa. 476. 

In the last named case, Stewart, presiding judge, in deliver- 
ing the opinion of the court below in language specifically 
adopted by the Supreme Court in a per curiam affirmation 
said : "Judged by the language alone, that is, allowing the pa- 
per to speak for itself, either a present conveyance or a post- 
humous disposition may have been intended 

Without regard to the form, it is always competent to adduce 
extrinsic, collateral evidence to show that it "(the paper there 
in question)" was written and executed with testamentary in- 
tent. Instruments conforming to, and described as deeds, in- 
dentures, articles of agreement, letters of attorney, have been 
established through extrinsic evidence as wills, and as such ad- 
mitted to probate. It is sufficient, to refer to such cases as 
Turner v, Scott, 51 Pa. 130; Patterson v. English, 71 Pa. 454, 
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and Scott's Estate, 147 Pa. 89, to show how such recourse is 
sanctioned by our own Supreme Court." 

The only remaining question, therefore, is whether coupled 
with the letter of February nth, there is sufficient extrinsic 
evidence to show that there existed in the mind of the testator, 
an intention to constitute that letter the written expression of 
his testamentary wishes, according to whose terms his property 
should be distributed. The facts and circumstances of this 
case supply such evidence. 

On February nth, 1901, the testator writes a letter to 
Messrs. S. Bowen's Sons, directing them to insert a clause in 
' the draft of his contemplated contract with. them, disposing of 
his interest in that contract, in the event of his death. Not 
content with this mere direction to Bowen's Sons, he further 
evidenced such testamentary intent by the letter now offered 
for probate, addressed to Mr. GilfiUan, and expressly declaring 
to whom he wished certain property belonging to him to pass 
on his decease. That this letter was intended to operate as 
something more than a mere expression of intention to make 
a future statement, is evidenced by the letter of April 12th, the 
genuineness of which is not disputed, and in which the testator 
wrote: "After the letter you now have equal to a will, any- 
thing happening to me you can without difficulty collect it for 
Gertrude." These words refer to a former letter, written by 
the deceased to Gilfillan, expressive of the testamentary intent 
of the writer and in which "Gertrude" is made the beneficiary. 
This reference is clearly to the paper in question which is the 
only one found answering the description. 

We hold, therefore, that the letter of April 12th, referring 
to the paper in question as "equal to a will" is such evidence 
of testamentary intent, as will, taken with the language of the 
paper itself, establish the existence of such an intent and jus- 
tify the admission of that paper to probate. And it is, therefore, 
so ordered. Let a decree be prepared accordingly. 

Inasmuch as an administrator has already been appointed, 
and a part distribution made, which will not be affected by the 
probate of this paper, — it is not necessary to revoke the letters 
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which have been granted, and to appoint a new administrator 
c, t, a. The Orphans' Court will apparently merely order 
the present administrator to make distribution of the property 
described in the testamentary paper of February nth, 1901, 
according to the terms of that paper. The prayer in the peti- 
tion for the revocation of the letters of administration already 
granted and for the appointment of Murray Gibson as admin- 
istrator cum testamento annexo is refused. 
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LOUGHRAN'S ESTATE. 

Decided August 20, 1903. 

(i) Undue influence is "some physical or moral coercion which de- 
stroys the free agency of the testator at the time when the will is made." 

(2) In determining whether there is evidence of the exercise of undue 
influence, the intrinsic and internal evidence of the will itself is competent 
and proper for the consideration of a jury. 

(3) In the case of an old and mentally weak man, disposing of his es> 
tate in favor of his confidential advisor, even though such mental weakness 
is insufficient to create testamentary incapacity, the general rule that tes- 
tamentary capacity and knowledge of the disposition made are presumed, 
does not apply. It must be shown affirmatively that the alleged testator 
had full understanding of the nature of the testamentary act 

(4) The mere fact that an individual accused of undue influence does 
not personally take an excessive amount under a will is not of moment, if 
it can be reasonably shown that such person deflected the bounty of the tes- 
tatrix in any specific direction. If the free agency of the testatrix was de- 
stroyed by undue influence, so that she made a will contrary to her judg- 
ment and intention, it is immaterial by whom such influence was exercised. 

(5) Where, even eliminating the question of confidential relations from 
the case, the testimony of the contestants if believed by a jury, might serve 
as a basis for a verdict against the will which a chancellor ought not to dis- 
turb, an issue should be granted to the G)mmon Pleas to try the question 
of undue influence before a jury. 

A, S. L. Shields and Michael Francis Doyle, for the pro- 
ponent. 

E. Spencer Miller, for the caveator, cited Miller's Estate, 
179 Pa. 645, and Steadman v, Steadman, 14 Atlantic 406, 13 
Cents, 87. 

James Stanton, S. B. Collins, Anthony A. Hirst, James 
Fitzpatrick and C. P. Bradley, for other parties in interest. 

Opinion. — Bridget Loughran died on the 29th day of 
March, 1902, and a will and codicil dated respectively March 
24th and 25th, 1902, are offered for probate by the Rev. P. J. 
Flaherty and Edward Trainer, the executors named therein. 
The caveator is a sister. 

The decedent was about seventy-five years of age at the time 
of her death, and the circumstances surrounding the execution 
of this will and codicil have a singular coloring. 
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The decedent was a widow, her husband having died in 
1889, their children being dead for many years. Her sur- 
viving kindred are all collaterals, and consist of two sisters, 
nieces, nephews and cousins. 

About a year and a half before the death of decedent, a 
cousin, Catharine Grogan, in some manner — ^immaterial at the 
moment — ^became installed in Bridget Loughran's house as 
"nurse" and companion of decedent, remaining there until the 
latter's death. On the 14th of February, 1902, the Rev. Mi- 
chael Grogan, a dean of the ecclesiastical order of the Marist 
Fathers of New Zealand, arrived in Philadelphia, and became 
the guest of his sister, Catharine Grogan, at the home of Mrs. 
Loughran. 

About the 20th day of March, 1902, Mrs. Loughran was 
taken ill with pleurisy, and a physician was called in; three 
days later pneumonia developed, and she died on the 29th. In 
the meantime, on the 24th inst., as testified by W. J. Rockwell, 
a notary public, the Rev. Mr. Flaherty called at his office, and 
asked that the notary prepare a will for Mrs. Loughran from 
memoranda he presented. The notary complied, and the will 
oflfered for probate was the result. The clergyman and the 
notary then visited the home of Mrs. Loughran — ^to whom the 
notary was a stranger — ^and went to the room where she was 
lying ill. There is an extraordinary absence of detail from the 
testimony as to precisely what occurred. The notary merely 
states that he read the will to decedent, and asked her if that 
was what she wished to do with her property, and that she an- 
swered "Yes"; that she then requested the other subscribing 
witness and himself to witness the will ; that she tried to sign 
her name, but was obliged to desist because of physical weak- 
ness, and then touched the pen as the notary made her mark. 
No other conversation is related by this witness. The other 
subscribing witness stated that he had "happened to call" to 
see his cousin, Dean Grogan at the time, and was requested by 
Father Flaherty to come to Mrs. Loughran's room, and when 
there was requested by the decedent to witness her will. His 
testimony is brief, and was given with hesitant uncertainty. 
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The people present at the execution of the will of decedent 
were Catherine Grogan, Father Flaherty, and the two subscrib- 
ing witnesses. 

The notary further testified that on the following day, the 
25th, Father Flaherty again called at his office and said, "Mrs. 
Loughran forgot to give me a power of sale under the will." 
The codicil giving this power of sale was then drafted and 
taken to the home of Mrs. Loughran, signed by her mark, and 
witnessed by himself and a young woman who stated that she 
also had "happened to be calling" on that day to see her 
friends Catherine Grogan and Dean Grogan. 

In determining whether there is evidence of the exercise of 
undue influence in the procurement of a will, "the internal evi- 
dence of the will itself is always to be considered." Amn. & 
Eng. Ency., Vol. 27, p. 80. (ist Edition.) 

It was early recognized in Pennsylvania that "where a will 
is impeached for imbecility of mind in the testator, together 
with fraudulent practices by the devisees, the intrinsic evi- 
dence of the will itself, arising from the unreasonableness or 
injustice of its provisions, taking into view the state of the 
testator's property, family, and the claims of particular indi- 
viduals, is competent and proper for the consideration of a 
jury." Per Gibson, J., in Patterson v. Patterson, 6 S. & R. 54. 

This rule is well established and is followed in Wilson's 
App., 99 Pa. 545. McDonald's Est, 130 Pa, 480, and Trost v. 
Dingier, 118 Pa. 259. 

Let us then consider the contents of the testamentary papers, 
the validity of which as the last will of the deceased is now in 
question. The petition for letters values the estate at less than 
810,000. After the formal commencement of the will, in the 
irst item, the sum of $5,000 is given to the Marist Fathers of 
Hew Zealand for the erection of a home for old and infirm 
priests. In the second item, the sum of $500 is given to the 
Rsv. P. J. Flaherty — decedent's pastor and one of the execu- 
tors of her will — for masses to be offered for the repose of the 
decedent's soul. In the third item, $200 is given to the Rev. 
Michael J. Brady absolutely. The residue of the estate is 
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given to decedent's sister, certain nephews and nieces, Cather- 
ine Grogan and the Rev. Michael Grogan, share and share 
alike. The will concludes with a clause to the effect that if de- 
cedent died within thirty days of its execution, the $5,000 
given to the Marist Fathers as designated in item one, should 
go to the Rev. Michael Grogan. Edward Trainer and the 
Rev. P. J. Flaherty are appointed executors. 

The codicil is formally drawn, and merely gives power of 
sale over the real estate to the executors. 

One sister and a number of nieces and nephews are ignored 
by this document. 

The care with which this will is drawn, providing as it does 
for the bequest over to Dean Grogan in case of the running of 
the statute of limitations regarding devises to charity, shows 
that the instructions were prepared with more than ordinary 
knowledge and actunen, and the conclusion necessarily fol- 
lows either that this old woman, in the extremity of her mortal 
illness had a mind unusually alert and keen, or that it was 
dominated by the stronger mentality and will of those sur- 
rounding her. The facts in evidence concerning the advanced 
age, impaired mentality and character of decedent indicate that, 
to put it mildly, it was most unusual for a woman of the type 
of decedent, while considering the matter subsequent to the 
execution of the will to have remembered that she had failed 
to give "a power of sale," therein to the executors; instruc- 
tions concerning which were brought to the notary who acted 
thereon with automatic precision. Again, it is unreasonable 
to assume that this will and codicil emanated in their present 
form direct from the decedent, and it is but natural to con- 
clude that if she gave the instructions in substance, those in* 
structions must have been in some degree suggested to her. 
Whose was the clear mind that elicited and edited the desires 
of the decedent ? In what language and under what conditions 
did she express her wishes? Had she a knowledge of wtat 
property she owned at the time of the execution of this alleged 
will ? Did she understand the degree of her munificence to the 
Marist Fathers, of whom she had suddenly become a patroness 
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in the largess of half of her worldly fortune ? — Answers to all 
those questions are denied us. Father Flaherty was not called 
as a witness^ though his testimony would seem to be of vital 
significance. 

It is true that in prima facie proof of a testamentary instru- 
ment, the principles of law will presume mental capacity and 
normal conditions at the time of the execution of the will, and 
it is unnecessary to present positive facts in detail. But in the 
present case, these presumptions were overcome by the testi- 
mony of the contestants, much of which remains uncontra- 
dicted. 

There can be no doubt from the evidence that Catherine 
Grogan had obtained an extraordinary influence over Bridget 
Loughran during the last year of the latter's life, and whether 
that influence was undue in law, is the question before the 
Register. The term, undue influence, is variously defined in 
the Pennsylvania decisions. According to the most carefully 
considered of these, it is "some physical or moral coercion 
which destroys the free agency of the testator at the time when 
the will is made." Thompson v. Kyner, 65 Pa. 368. "It must 
be a present constraint, operating on the mind of the testator 
in the very act of making the instrument." McMahon v, 
Ryan, 20 Pa. 329. "It may be exercised either through 
threats or fraud, but however used it must, in order to avoid a 
will, destroy the free agency of the testator at the time and in 
the very act of making the testament." Trost v. Dengler, 118 
Pa. 259. 

As was said by Mr. Justice Gordon in Tawney v. Long, 76 
Pa. 106: "Undue influence of that kind which will effect the 
provisions of a testament must be such as subjugates the mind 
of the testator to the will of the person operating upon it, and 
in order to establish this, proof must be made of some fraud 
practised, some threats or misrepresentations made, or some 
undue flattery, or some physical or moral coercion employed, 
so as to destroy the free agency of the testator, and these in- 
fluences must be proved to have operated as a present con- 
straint, at the very time of making a will." Mere solicitation 
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or persuasion, however, even though it be such "from which a 
delicate mind would shrink, will not invalidate a devise." 

Is there in this case evidence of any such coercion exercised 
or fraud practised upon the deceased which subjected her own 
mind to that of a superior and dominating intellect, and sub- 
stituted the will of the latter for her own? 

The physician in charge of the decedent during her last ill- 
ness, states his unqualified belief in her sanity. But the wo- 
man was aged and subjected to the unremitting surveillance 
of the forceful character of Catherine Grogan, during whose 
attendance the decedent had become alienated from relatives 
and friends who had theretofore been within her circle, such 
relatives and friends constantly having been turned away from 
her door by the direct intervention of Catherine Grogan, ac- 
cording to their uncontradicted testimony. 

The decedent, from an original antipathy to Catherine Gro- 
gan had become enamored of her to the extent that she trans- 
ferred to her a valuable property some time before the dece- 
dent's death, and had permitted the said Catherine Grogan to 
assume the collection of her rents and attendance to her bank- 
ing affairs. The former attorney of decedent testified that 
Catherine Grogan had come to him at one time and stated that 
she had been appointed "guardian" of the decedent, and asked 
him for her bank books; and, upon his refusal to give them 
into her possession, she said : "If you will give the bank book to 
me, I will give you a large fee in your hand." It was also 
stated that Catherine Grogan at different times proposed to cer- 
tain parties to help her "keep the rest out," adding : "I made her 

m.ake a will in my favor She would do anything 

I bid her I got my name in with all her money in 

bank." There is voluminous testimony as to the ceaseless 
vigilance of Catherine Grogan in preventing the presence of 
visitors to Bridget Loughran, and her watchful attendance 
upon the latter whenever she left her home. Much of it is par- 
tisan testimony, no doubt, but standing as an allegation of 
many witnesses — some of whom at least are disinterested — ^it 
carries weight, and if believed by a jury, a verdict declaring 
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the will in question to have been procured by coercion and du- 
ress could hardly be disturbed. 

Moreover, this evidence seems to establish the presence of a 
'^confidential relationship" between the decedent and Catherine 
Grogan, which shifts to proponents the burden of proving affir- 
matively that the alleged testatrix, if she be old and infirm, 
knew the nature of the instrument she executed and the dispo- 
sition of her property thereby made. — Wilson v, Mitchell, loi 
Pa. 495 > Cuthbertson's App., 97 Pa. 163. 

The case of Wilson v. Mitchell, supra, is especially in point. 
There the court charged that "when the alleged testator is 
weak in mind, arising from age or other cause, though such 
weakness is not sufficient to create testamentary incapacity, and 
the person whose advice has been sought and taken, receives a 
large benefit under the instrument propounded as a will, it 
must be shown affirmatively that the alleged testator had full 
understanding of the nature of the disposition contained in it. 
In the case of an old, infirm and mentally weak man, dispos- 
ing of his estate in favor of his confidential adviser, the gen- 
eral rule that testamentary capacity and knowledge of the dis- 
position made are presumed, does not apply. 

But it is urged that the terms of this alleged will do not 
justify the assumption that the undue influence of a "confiden- 
tial relationship" were resorted to by Catherine Grogan, be- 
cause she does not benefit to any great extent thereunder. 

The mere fact that an individual accused of undue influence 
does not take personally an excessive amount under a will is 
not of moment, if it can be reasonably shown that such person 
deflected the bounty of the testatrix in any specific direction. 
A man or woman will often use methods to procure advantage 
for those in whom they are peculiarly interested, which might 
not be resorted to in order to obtain benefit for themselves. 
Then, too, the cunning of diplomacy may run a circle, when 
there is danger in the direct execution of a project. Although 
there seem to be no Pennsylvania cases directly in point, this 
almost self-evident principle is not without illustration in the 
books. In re Cahill, 74 Cal. 52, it was said : "The material 
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point is that there was undue influence. It is not necessary 
that the undue influence should have been exercised by a bene- 
ficiary under the will. Undue influence by anyone whether he 
gains by the will or not is sufficient grounds for setting it 
aside." Again, in Van Valkenberg v. Van Valkenberg, 90 
Ind. 433, the court said : "If the free agency of the testatrix in 
making the will was destroyed by the undue influence of per- 
sons other than the contestee or devisee, it would make no dif- 
ference whether such influence was used at her request or with 
her consent, or not. If the free agency of the testatrix was de- 
stroyed by undue influence, so that she made a will contrary to 
her judgment and intention, it is immaterial by whom such in- 
fluence was exercised. The will in such case would be in- 
valid." 

We feel that the degree of motive and opportunity for undue 
influence over the mind of this old woman has not been met 
with a sufficient preponderance of evidence to allay the legal 
suspicion that has been awakened, and that the testimony of 
the contestants, if believed by a jury, might serve as a basis for 
a verdict against the will which a chancellor ought not to dis- 
turb; for even eliminating the question of confidential relations 
from the case, a system of duress in the legal contemplation of 
the term appears to have been inaugurated at the time of the 
advent of Catherine Grogan in the home of the decedent, and 
persisted in to the close of her life in such a manner as to war- 
rant the granting of an issue to ascertain the effects thereof 
upon the volition of the decedent at the time of the alleged ex- 
ecution of the will. 

It may be urged that this scrutiny of bequests in part for a 
religious purpose is unwarranted in its keenness, and should be 
deprecated. Loyalty and devotion to religious tenets merit the 
most profound respect, and it is far from our intent to take an 
austere view of a devotee's generosity. But where, as in this 
instance, an aged woman in the shadow of death, under the 
jealous and watchful care of an individual who has ingratiated 
herself into the confidence of the invalid, leaves the major por- 
tion of her estate to the self-appointed guardian and her brother 
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in a document which inherently betrays evidence of extraordi- 
nary prescient judgment in preparing for possible contingen- 
cies, and when these facts are supported by testimony showing 
expressions of mercenary and malicious intention and actions 
in accord therewith on the part of the individual charged with 
the undue influence, we think it is precisely the condition which 
the law contemplated in designating an issue before a jury as 
the proper channel for arriving at a verdict and subsequent 
judgment upon disputed matters of fact. 

It is therefore ordered and decreed that a precept for an is- 
sue devisavit vel non in the estate of Bridget Loughran be 
awarded to the Court of Common Pleas of Philadelphia 
county. 
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ESTATES OF ZALEGMAN P. MOSES AND MYER B. 

MOSES. 

Decided August 35, 1903. 

(i) A widow's nomination takes precedence over all others, but after 
her death her right is gone and her next of kin cannot exercise, to the 
prejudice of the testator's own brothers and sisters, the right she failed 
to exercise during life. 

(2) The office of administrator is incapable of assignment or barter, and 
an assignment by the next of kin of all their interest in the estate of a de- 
cedent as collateral security, cannot be considered either as investing 
the assignee and subsequent purchaser with any right of administration in 
such estate, or even as equivalent to a renunciation of the right to admin- 
ister and a nomination of such assignee in the stead of the assignor. 

(3) The owner or purchaser of the interests of two of the next of Idn 
in the estate of a decedent has no greater, if so great an interest as a credi- 
tor, and as such can lay no claim to administration as of right, but is placed 
upon an equal footing with any fit and proper person and must address his 
petition solely to the Register's discretion. 

(4) The fact of non-residence would be in itself a sufficient cause for 
the rejection of a claim resting solely on the ground of kinship and unsup- 
ported by any other consideration. But where the non-resident claimant 
is not only one of the next of kin, but is, together with a fit and proper 
resident, the joint nominee of all the other next of kin whose wishes it is 
always the duty of the Register, if possible, to respect, it is well within the 
latter's discretion to prefer such joint nominees to resident creditors whose 
rights will be equally well protected in the event of either appointment. 

(5) In granting letters of administration, the Register is not at liberty 
to disregard the clearly expressed wishes of the parties by law entitied to 
the estate, even though they be non-residents. 

(6) It does not matter that a nominee is a stranger to the estate pro- 
vided there are no kindred willing and competent to act. 

(7} The right of administration in two estates which consisted wholly 
of the interests of the two decedents in the estate of X, was claimed by 
three contestants, (i) A, who claimed as nominee of the next of kin of 
the deceased widow of one of the decedents. (2) B, who claimed as pur- 
chaser of the interest of two surviving brothers of the decedent in the 
estate of X, including not only the direct interests of those brothers in that 
estate, but the shares of the decedent's interests to which they, as surviv- 
ing brothers, were entitled under the intestate laws. (3} C, a non-resident 
sister of the decedent, and D, the joint nominees of all the other next of 
kin, and so representing a majority both in interest and number. Held, 
That A's claim being entirely without merit, and B, as purchaser of the in- 
terests of two of the next of kin, standing in no better position than a 
creditor, it was within the Register's discretion to appoint either such credi- 
tor, or C, the non-resident next of kin, and D, a resident possessed of every 
legal qualification, the joint nominees of all other next of kin whose wishes 
were most entitied to respect Letters were granted to C and D. 
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Howard H. Yocum and Henry LeBarre Jayne, in behalf of 
the United Security Life Insurance and Trust Company of 
Pennsylvania. 

The Act prescribes a mandatory rule upon the Register 
only in respect to the widow, or relatives or kindred, entitled 
to a residue of the estate, and in respect of no others, (unless 
ii is to prefer creditors to strangers). As to all other claim- 
ants, whether nominees or otherwise, he may exercise a sound 
discretion. Wood's Appeal, 55 Pa. 332; Jones's Appeal, 10 
W. N. C 249; Elliott's Estate, 2 Dist. Rep. 382. Title to a 
share in the estate is an essential qualification for the right to 
administration, and where by assignment or otherwise, rela- 
tives or kindred have ceased to have any interest in the es- 
tate, the right to administer is lost, and any right to be heard 
upon the application for the appointment of an administrator. 
Sarkie's Appeal, 2 Pa. 157; Abie's Estate, i Camp, 420; 
Jones's Appeal, 10 W. N. C. 249; Brann's Estate, 7 Kulp. 369; 
McCully's Estate, 13 Phila. 296; Schaufuss's Estate, 5 Kulp. 
275; Heron's Estate, 6 Phila. 87; Sieber's Appeal, i Penny. 
(Pa.) 191; Young v. Peirce, Freem. 496; Matter of Davis, 
106 Cal. 453; Maurer v. Nail, 5 Md. 324. Administration 
cannot be granted to a non-resident. Padelford's Estate, 189 
Pa. 636; Sarkie's Appeal, 2 Pa. 157; Odiorn's Appeal, 54 Pa. 
17s; Jones's Appeal, 10 W. N. C. 249; Sharp's Appeal, 87 Pa. 
163; Colvin's Appeal, 25 Pitts. L. J. loi; Prick's Appeal, 114 
Pa. 29 ; McDevitt's Estate, 9 Dist. Rep. 474. The next-of-kin 
whom the Register is required by law to regard are the next- 
of-kin of the decedent whose estate is sought to be adminis- 
tered. The next-6f-kin of kindred of an intestate are not en- 
titled to administration upon the intestate's estate as his next- 
of-kin. See Appeal of Del Valle, (3 Cent. Rep. 164) ; Keene's 
Appeal, (10 Smith 504) ; Greiner's Estate, (2 W. N. C. 292). 
Nor will the joining with one not properly entitled to letters 
of administrations, of another rightfully entitled, render the 
former unobjectionable. His lack of proper qualification can- 
not be thus supplied. Abie's Estate, ( i Camp. 420) ; Cause's 
Estate, (i Ches. Co. 105). "The right of a party entitled to 
i4 
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administer to nominate a person of the next class has been 
firmly settled by our decisions." EUmaker's Estate, 4 Watts. 
34; Bieber's Appeal, 11 Pa. 157; Shomo's Appeal, 57 Pa. 356; 
McClellan's Appeal, 16 Pa. no; S wart's Estate, 189 Pa. 72 
( 1899). But the parties renouncing cannot pass over one of a 
class competent to administer, in favor of one having an in- 
ferior right. Guildin's Estate, 81 Pa. 363; William's Appeal, 
7 Pa, 259; McClellan's Appeal, 16 Pa. no; Swart's Estate, 
189 Pa. ^2, Padelford's Estate, 189 Pa. 636. Creditors have 
rights superior to that of strangers. Prick's Appeal, 114 Pa. 
29. The Act of Assembly provides that "in case of the refusal 
or incompetency of every such person, to one or more of the 
principal creditors of the decedent applying therefor or (i. e., 
in case none apply) to any fit person at his discretion." There- 
fore a creditor, being of a class specified in the Act, as super- 
ior to strangers, if the principle of nomination be admitted to 
the extent warranted by the cases above recited, cannot be 
passed over, and a mere stranger, having no interest in the es-» 
tate, be accepted as the nominee of incompetent kindred. The 
principle has not been laid down, that the interests of incom- 
petent kindred are so superior to those of creditors, that their 
nominees, mere strangers, must be preferred before creditors, 
competent and petitioning for appointment. A resident claim- 
ant, even though distributee by assignment may have distribu- 
tion in the ancillary jurisdiction. Both as an attachment 
creditor, and as an assignee, the United Security Company 
therefore is entitled to have distribution in Pennsylvania, Del 
Valle's Estate, 17 W. N. C. 30; Dent's Appeal, 22 Pa. 520; 
Welle's Estate, 161 Pa. 218. The assignee of all the interests 
of two of the next-of-kin is entitled to all of the rights which 
attach to that interest. While assignees may not be able to 
claim administration as assignees, against kindred applying 
therefor; as against creditors or strangers, whether nominees 
or otherwise, they stand in the stead of their assignee, and, 
holding their interest which is superior in quality to that of 
creditors or strangers, are entitled to be preferred in the grant 
of Letters of Administration. 
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S. D. Matlock in behalf of Albert L. Moise. 

It is well settled law in Pennsylvania that letters of admin- 
istration will not be granted to a non-resident of the Com- 
monwealth. McDevitt's Estate, 9 Dist. Rep. 474. It is 
equally clear under the decisions of the courts and the long es- 
tablished practice of the Register's office, that in granting let- 
ters of administration the Register is not at liberty to disre- 
gard the clearly expressed wishes of the parties entitled to the 
estate, even though they be non-residents of the G:)mmon> 
wealth, and, other things being equal, the nominee of the ma- 
jority in interest is to be preferred. See Pepper & Lewis's Di- 
gest of Decisions, Vol 7, Col. 11 360. The applications of Al- 
bert L. Moise for letters of administration in said estate, is 
made on behalf of the heirs-at-law and next-of-kin of said 
Isabel D. Moses, to-wit : Mary DeLeon, Henrietta D. Seixas, 
and Marion Moise, the executor of the will of H. H. DeLeon.. 
and Isabel D. Moise, one of the residuary legatees under the 
will of H. H. DeLeon. Also by the request of Marion Moise. 
Esq., who holds assignments from Altamont Moses and H. 
Claremont Moses, brothers of the decedent, of all their inter- 
ests in these estates. These interests are two-fifths in the 
estate of Myer B. Moses and two-tenths in the estate of Za- 
legman P. Moses. 

Bernard Harris for nominees next of kin. 

Opinion. — The issue presented in this case is as to the right 
of administration in the estates of Zalegman P. Moses and 
Myer B. Moses. The former died intestate on June 6th, 1889, 
in Sumpter, South Carolina, and left surviving him Isabelle 
Moses, his widow, since deceased, — his brothers, Myer B., 
Franklin J., Henry Claremont and Altamont P. Moses, and 
two sisters, Arabella Moses and Catherine Werber. On No- 
vember 1 6th, 1889, Myer B. Moses also died intestate, at 
Sumpter, South Carolina, leaving all the other brothers and 
the two sisters above mentioned surviving. The estates of 
both decedents consist wholly of their interests in the estate 
of Henry M. Phillips, a resident of Philadelphia, who died 
in the year 1884. Under the intestate laws of South Carolina 
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one-twelfth of the estate of Zalegman P. Moses in the Phillips 
Estate vested in Altamont P. Moses, and one-twelfth in Henry 
Claremont Moses. Similarly, one-fifth of the interest of Myer 
B. Moses in the estate vested in Henry Claremont and one- 
fifth in Altamont P. Moses. On February 28th, 1899, Henry 
Claremont and Altamont P. Moses made assignments to the 
United Security Life Insurance and Trust Company of all 
their interests in the estate of Henry M. Phillips, as collat- 
eral security for the payment of certain obligations upon en- 
dowment life insurance policies issued to them by the com- 
pany. Upon default in the payment of the premiums, the re- 
spective interests of Henry Claremont and Altamont P. 
Moses in the Phillips Estate were sold, according to the terms 
of the agreements, and were bought in at the sale by the 
United Security Life Insurance and Trust Company, whose 
rights as purchaser of these interests subject only in the case 
of Altamont P. Moses to certain prior assignments made by 
him, would appear to be established both by the decision of the 
Orphans' Court of Philadelphia as well as by that of the Su- 
preme Court in Phillips Estate, January Term, 1902, affirm- 
ing the Orphans' Court on appeal. 

Upon the above state of facts, there is no dispute as to the 
jurisdiction of the Register to appoint an administrator, but 
the right of administration is claimed by no less than three dif- 
ferent contestants, who have each applied for original or pri- 
mary letters. They are : 

1. Albert L. Moise, who claims on behalf of the heirs at 
law and next of kin of Isabelle D. Moses, the deceased widow 
of Zalegman P. Moses. H. H. DeLeon, one of the heirs 
having died, his executor, Marion Moise, and one of his lega- 
tees, Isabelle D. Moise, join in the request that original let- 
ters be granted to Albert L. Moise. 

2. The United Security Life Insurance and Trust Com- 
pany of Pennsylvania, which claims as purchaser of the inter- 
ests heretofore specified in the respective estates in question. 

3. Catherine E. Werber, a sister of both the decedents, and 
Emanuel Furth — the joint nominees of all the other next of 
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kin and so representing a majority both in interest and 
number. 

The petition of Albert L. Moise may be briefly disposed of. 
He claims merely as the nominee of the next of kin of the de- 
ceased widow of Zalegman P. Moses, — in other words, as 
nominee of the next of kin of the next of kin, — ^and as such 
can, of course, have no standing with persons nominated by 
those who are related by blood to the testator himself. Had 
Isabelle D. Moses lived her nomination would have taken pre- 
cedence over all other nominations, but having died her right 
is gone, and her next of kin cannot now exercise, to the pre- 
judice of the testator's own brothers and sisters, the right she 
failed to exercise during life. 

Since the claim of Albert Moise to administration in the 
estate of Zalegman P. Moses, made in behalf of the kindred of 
the deceased widow of the latter, is thus entirely without basis, 
it follows a fortiori that there can be no scintilla of merit in 
his claim to letters in the estate of Meyer B. Moses ; and his 
petition must, therefore, be dismissed. 

The petition of Catherine Werber, one of the sisters and 
therefore one of the next of kin of the two decedents, asks 
for the grant of letters to herself and Emanuel Furth, as nom- 
inees of all the next of kin. They represent a majority in in- 
terest and in number and are undoubtedly entitled to adminis- 
tration unless the contention of the Trust Company be correct 
that its right as purchaser is superior to that of a non-resident 
next of kin joined with a resident admittedly possessed of 
every legal qualification, even though the appointment of the 
latter two persons is desired by all the deceased kindred. 

The question, therefore, narrows itself down to a consider- 
ation of the relative merits of the claim of the United Security 
Life Insurance and Trust Company on the one hand, and of 
Catherine Werber and Emanuel Furth on the other. 

What, then, is the status of the Trust Company? It has 
been contended that the decision by the Supreme Court in 
Phillips's Estate declaring the rights of the company to be 
those of a purchaser of the interests of Henry Claremont Moses 
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and Altamont P. Moses, should be considered as res ad judicata 
in this case. Whether such contention can be sustained is 
doubtful in view of the fact that there are parties in the present 
case who were not parties to the former suit and whose rights, 
therefore, might not be affected by the decision there rendered. 
Even granting, however, for the purpose of argument, that 
the matter is res ad judicata, and that the company in this case 
stands in the position of a purchaser, it by no means follows 
that the assignment to and purchase by the company carried 
with it any right of administration. The courts and the estab- 
lished policy of the law are opposed to anything that savors 
of the nature of trafficking in the office of administrator or ex- 
ecutor. As was said by Longaker, J., in Abel's Estate, i 
Camp. 420 (1868), "Administration is a personal privilege, 
an office in the nature of a trust. *An executor may accept or 
refuse the office but he cannot assign it.' (Gordon on Dece- 
dents, 82) In Bower v. Bower, 2 Casey 77 y Jus- 
tice Woodward says : *It is a 'trust in the nature of an office' 
and 'that if public policy forbids traffic in an office of post- 
master as was decided in Filson's Trustees v. Himes, 5 Barr 
456, it will for superior reasons interdict barter in respect to 
the more sacred trust of administration.' From these decisions 
we adduce the rule that the office of administrator is incapable 
of assignment and barter." 

It can hardly be contended, therefore, that Henry Clare- 
mont and Altamont P. Moses by the assignments of all their 
respective interests in the estate of Henry M. Phillips, invested 
or intended to invest, the United Security Life Insurance and 
Trust Company with any rights of administration in the es- 
tates of their brothers Myer and Zalegman. 

Nor can those assignments even be considered as equivalent 
to a renunciation of their rights to administer and a nomina- 
tion of the Trust Company in their stead. It does not appear 
but that at the time of the assignments the assignors intended 
to pay off their indebtedness and never to part absolutely with 
the interests which they had assigned merely as collateral se- 
curity. How then can it be said simply because they were af- 
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terwards compelled to submit to a sale of those interests to the 
United Security Life Insurance and Trust Company, due to a 
possibly unforeseen inability to meet their obligations, that at 
the time of the assignments they had intended to divest them^ 
selves of all property in those interests and invest the Trust 
Company not only with that property but with all the concomi- 
tant personal rights and privileges to which they would have 
been entitled as owners. 

Putting the position of the company in the best possible light 
it is not even that of a creditor of the estates, but merely that 
of an owner, by purchase, of the interests of two of the next 
of kin. Whether the company by that purchase acquired a 
direct interest in these estates, or merely a quasi and indirect 
interest derived through the claims of Henry Claremont and 
Altamont P. Moses, it is not necessary here to decide, since in 
either event their interests would not be gp-eater than that of a 
creditor, and neither under the language of the Act nor the 
Pennsylvania decisions can a creditor lay claim to administra- 
tion as of right. He is placed upon an equal footing with any 
other fit and proper person and must address his petition solely 
to the Register's discretion. 

The claim of Catherine Werber and Emanuel Furth is op- 
posed principally on the ground of the non-residence of the 
former. There is no statute in Pennsylvania that prohibits the 
appointment of a non-resident as administrator. The only 
statutory provisions relative to the domicil of administrators 
or executors is the requirement of the statute of 1832, that a 
non-resident executor must furnish a bond. This may indicate 
a legal policy opposed to the selection of a non-resident ad- 
ministrator, but it cannot be construed as prohibiting such a 
selection. It must be conceded, however, that the decisions in 
Pennsylvania have negatived the competency of a non-resident 
to administer in neatly all cases, and the most recent case ii* 
point, decided in 1900, is authority for the broad proposition 
"that a non-resident is incompetent to receive letters of ad- 
ministration." Per Hanna, J., in McDevitt*s Estate, 9 D. R. 
474. If, therefore, the claim of Catherine Werber rested 
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solely on the ground of kinship, unsupported by any other 
considerations, the fact of non-residence would be in itself a 
sufficient cause for its rejection. The facts in this case, how 
ever, are peculiar. The non-resident claimant is not only one 
of the next of kin of the two decedents, but is the nominee of 
all the other next of kin, whose wishes it is always the duty of 
the Register, if possible to respect. Shaufuss's Estate, 5 
Kulp 275 (1889). The claim of Albert L. Moise having been 
disposed of, the only other opposition to Catherine Werber's 
appointment comes from the United Security Life Insurance 
and Trust Company. If, however, the latter has no direct in- 
terest in these estates, but only a claim against the interests 
of two of the next of kin, it cannot be heard to the prejudice 
of the wishes of all the other parties in interest. If, on the 
other hand, we hold that the Company, by virtue of its pur- 
chase, acquired such an interest as entitled it to object to an 
appointment which it deems unfavorable to the protection of 
that interest, even then any such objection is in this case fully 
answered by the appointment of Emanuel Furth, the joint 
nominee, a resident of this State, as co-administrator whose fit- 
ness and competency are conceded. 

The sole reason why a non-resident should not be appointed 
administrator, is because persons interested in the distribution 
of the estate have a right to require that the corpus should re- 
main within the jurisdiction, and that in case of a misappro- 
priation the principal as well as the surety be subject to pro- 
cess. By the appointment of Emanuel Furth this result is here 
brought about. The United Security Life Insurance and 
Trust Company is interested only in the pajrment of its claim, 
and to this extent it is fully protected by the appointment of 
a co-administrator who is a resident of the State, and further 
by the entry of ample security. • 

It is contended, however, that the appointment of a resident 
together with a non-resident administrator will not remove 
the disability of the latter and two cases were cited in support 
of that position : Abel's Estate, i Camp. 420, and Cause's Es- 
tate, I Chester Co. 105. These cases, however, merely decide 
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that the Register cannot "unite a stranger with the widow in 
administration where there are next of kin competent to act.'* 
Here there are no next of kin who are competent or even will- 
ing to act with Catherine Werber. On the contrary, all the 
other next of kin are non-residents, and unite in desiring the 
appointment of Emanuel Furth. The cases cited are surely 
not authority for the proposition urged by counsel and no 
case or rule of law has come under our notice to sustain this 
rather novel contention. 

It is further contended that the rights of the United Se- 
curity Life Insurance and Trust Company as a party holding 
the largest individual interest is superior to that of a stranger, 
even though the latter be the nominee of all the intestate's next 
of kin. This contention is based on the ground that the 
company's status here is analogous to that of a "principal 
creditor" under the statute, and that by the Act of 1832 credi- 
tors are specified as a class superior to strangers and entitled 
to appointment in preference to them. The Act, however, has 
not been so interpreted. It provides that in case of the re- 
fusal or incompetency of certain persons primarily entitled, 
the Register should grant letters of administration "to one or 
more of the principal creditors of the decedent applying there- 
for, or to any fit and proper person at his discretion." The 
language of the Act is plain, and to attempt to introduce addi- 
tional clauses or phrases following the conjunction would be 
making, not interpreting the law. The matter, however, has 
been judicially passed upon in Jakey's Estate, 3 D. R. 750 
(1894), where it was held that "under the Act, a creditor 
stands on the same plane as any fit person, and whether it is a 
creditor or a fit person who is to be selected, is a matter that is 
wholly in the discretion of the Register." In exercising that 
discretion in this case, the Register is influenced by the fact 
that the fit and proper person in question is the nominee of all 
the other parties in interest. "In granting letters of adminis- 
tration the Register is not at liberty to disregard the clearly ex- 
pressed wishes of the parties by law entitled to the estate even 
though they be non-residents of the Commonwealth." Pepper 
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and Lewis Digest Decisions, Column 11360; Shaufuss's Es- 
tate, 5 Kulp275 (1889). 

Nor does it matter that the nominee is a stranger to the es- 
tate, provided there are no kindred "wiUing and competent to 
act." Jones's Appeal, 10 W. N. C. 249; Ellmaker's Estate, 4 
Watts 34. 

Padelford's Estate, 189 Pa. 635 merely decides that where 
there are kindred willing and competent to act, the Register 
may not appoint a stranger. Here there are no such kindred, 
and as between the nominee of non-resident next of kin and a 
creditor there is, to put it mildly, no superior right in the lat- 
ter; the matter rests wholly within the Register's discretion. 

On the one hand we have the petition of the United Security 
Life Insurance and Trust Company, whose rights can rise no 
higher than those of a creditor, and whose interests will be 
fully protected in the event of either appointment. 

On the other hand, we have the prayer of Catherine Wer- 
ber and Emanuel Furth who claim as the nominees of the 
persons, who but for their non-residence would be rightly en- 
titled, — and under whose administration the rights of every 
person interested in the estate will receive due recognition. 
Not to grant this prayer would be to disregard the desires of 
the parties whose wishes are most entitled to respect, and 
would, in our opinion, be an arbitrary exercise of discretion, 
without cause or justification. 

It is, therefore, ordered and decreed that Catherine Werber 
and Emanuel Furth, be and are hereby appointed administra- 
tors of the estates of Zalegman P. Moses and Myer B. Moses, 
and that letters of administration be granted and issued to 
them upon the entry by them of their bond with proper sure- 
ties in the sum of $80,000 in each estate. 
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Decided August 27, 1903. 

(i) The contents of a missing will may be admitted to probate upon 
clear proof of the valid -execution of the will by the testator, and that it 
existed unrevoked at the time of his death. 

(2) Where the material provisions of a missing will are not disputed, 
and a memorandum of them written by a reputable member of the bar at 
the dictation of the deceased and of undoubted authenticity, has been 
offered in evidence, the contention that the contents of such will have not 
been sufficiently proved has no merit 

(3) a — ^The presumption that a missing will which remained in the tes- 
tator's custody or cannot be traced out of his possession was destroyed by 
him animo revocandi, is a natural one and may be rebutted by stronger 
evidence producing moral conviction that the act was not done by the tes- 
tator or not with an intent to revoke. 

b— It is not, however, enough to show that some one other than he 
had the opportunity to destroy it, even though there may have been a mo- 
tive on the part of the person suspected. 

c — ^Whether the evidence is sufficient to overcome the rebuttable 
presumption of revocation is a question for the jury whenever such a dis- 
pute exists that a verdict either for or against the will would hardly be set 
aside as contrary to the manifest weight of evidence. 

(4) Where the testimony produced to establish undue influence, al- 
though somewhat contradictory, is such that, in view of the unusual facts of 
the case and the incomprehensible motives of some of the parties to it, it 
might serve as a basis for a verdict against the will which could hardly 
be disturbed, an issue should be granted to try that matter along with the 
question whether the will continued in existence unrevoked until the de- 
cedent's death. 

(5) Misrepresentations made to a testator before the making of a will, 
as to a son whom he expressly disinherited by it, if believed by a jury to 
have been actually made, might alone constitute an influence undue in the 
legal contemplation of the word. 

Charles S. SchoAeld, W. Horace Hepburn, William A. Carr 
and Sidney L. Krauss, for proponents. 

"If the testimony is such that after a fair and impartial 
trial, resulting in a verdict against the proponents of the 
alleged will, the trial judge, after a careful review of all 
the testimony, would feel constrained to set aside the verdict 
as contrary to the manifest weight of the evidence, an issue 
should not be directed." Knauss's Appeal, 114 Pa. 10; Hers- 
ter V. Herster, 116 Pa. 612; Miller's Estate, 179 Pa. 645; 
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Pensyl's Estate, 157 Pa. 465; Dingler's Estate, 166 Pa. 567. 
"Undue influence may so operate as to destroy a will, for in 
such a case the testator is not a free agent; he becomes the 
mere implement of another's craft, and his testament that of a 
superior will, but influence short of this is not what is tech- 
nically known as undue influence. Frost v, Dengler, 118 Pa. 
259 ; Thompson v. Kyner, 65 Pa. 368 ; Eckard v. Flowry, 43 
Pa. 46; McMahon v. Ryan, 20 Pa. 329; Tawney v. Long, 76 
Pa. 106. According to these cases, undue influence may be 
exercised either through threats, or fraud, but however used, it 
must, in order to avoid a will, destroy the free agency of the 
testator at the time and in the very act of making the testa- 
ment. Solicitations, however importunate, cannot of them- 
selves constitute undue influence, for though these may have a 
constraining effect, they do not destroy the testator's power to 
freely dispose of his real estate." This definition of undue in- 
fluence has been recently affirmed in the case of Englert v, 
Englert, 198 Pa. 326, also Hindman v. Van Dyke, 153 Pa. 

243- 

Francis S. Cantrell and Francis S. Canirell, Jr,, for the 
caveators. 

Where a will that is shown to have been executed by the 
testator cannot be found, and it is sought to obtain probate 
thereof by the production of a copy, the burden is upon the 
proponents to overcome the prestmiption of revocation, and 
not only the testator's character, condition, acts and declara- 
tions, but the conduct and interests of those around him, from 
and after the date of the will, are legitimate subjects of in-* 
quiry. Clark v, Morrison, 25 Pa. 453. If a will is traced into 
testator's possession, and at his death either cannot be found 
or is found torn, the prestmiption is, in the absence of cir- 
cumstances tending to a contrary conclusion, that he destroyed 
or tore it animo revocandi. Jarmyn on Wills, Vol. i, 159; 
Jones V. Murphy, 8 W. & S. 275 ; Burns v. Burns, 4 S. & R. 
295. The Register should refuse the probate of the will by this 
alleged copy, on the ground that there is no proof of its ex- 



TICKNOR^S ESTATE. 22y 

Argument 

istence at the time of the death of the testator; but if the Reg- 
ister should be of opinion that there is sufficient evidence to 
overcome the presumption of revocation, then he is duty bound 
to issue his precept and have this question of fact tried by a 
jury. The following are considered relevant facts in the 
proof of undue influence in an issue d. v. n. Activity on the 
part of the beneficiary in and about the preparation or execu^ 
tion of the will, as by initiating proceedings for the preparation 
of the instrument or participating therein; the employing of a 
draftsman ; selection of the witnesses ; excluding persons from 
the presence of the testator at and about the time of execu- 
tion of the instrvunent; the concealing the making of a will. 
Jarmyn on Wills, Vol. i, 69; also Bancroft v, Otis, 91 Ala- 
bama, 279; Wheeler v. Whipple, 44 N. J. Eq. 141. A mis- 
representation alone is sufficient to set aside this will in so far 
as it disinherits the caveator. 

Opinion. — Robert Ticknor, the decedent, died on the 29th 
day of October, 1901. On the 24th of October, five days be- 
fore, while seriously ill with the ailment which resulted in his 
death, he executed a last will and testament in the presence of 
two subscribing witnesses and other persons, which was sealed 
up in an envelope and placed in the drawer of a bureau in the 
room where he lay, and to which he had access. The arrange- 
ments for the making of the will were made by the proponent, 
George Ticknor, a son, who secured the lawyer who drew it, 
the presence of the witnesses, and who, it would appear, was 
the chief beneficiary thereunder. The decedent had four chil- 
dren, Mrs. Carberry, a daughter, with whom he resided at the 
time of his death, Mrs. Rothfus, George Ticknor, the propo- 
nent, and Samuel Ticknor. The latter was the only one of the 
children not present at the making of the will and was speci- 
fically disinherited, and it is alleged that this as well as the 
other provisions of the will were the direct result of undue 
influence of George Ticknor practiced upon the decedent, while 
he was in a very weak mental and physical condition. After 
the decedent's death the sealed envelope in which the will 
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had been placed on the the 24th of October came into the 
possession of Mrs. Carberry, the daughter, who found it in 
the bureau drawer where it had been placed, but who failed 
to produce it for probate. On December i6th, upon the peti- 
tion of George Ticknor, a citation was issued to Mrs. Car- 
berry, commanding her to appear and show cause why she 
should not produce the will for probate. This citation was 
returnable on the 31st of December. Instead of obeying the 
mandate of the writ, she handed the envelope supposedly con- 
taining the will to Samuel Ticknor, the brother who, not only 
had no interest thereimder, but who had every motive in sup- 
pressing it. The exact date when this envelope was placed 
in the hands of Samuel Ticknor does not appear, but it was 
admitted by all the witnesses examined on the subject, that 
it was subsequent to the issuance of the citation, and prior to 
the eighth of January, 1902. Samuel Ticknor claims that he 
received the envelope from Mrs. Carberry on the last named 
date in the early morning, and at once took it to his attorney 
who opened it, and found therein a blank sheet of paper but no 
will, and in point of fact, the decedent's will as executed by 
him in writing has never been found, or to speak entirely ac- 
curately, has not been produced before the Register. 

No further action having been taken in the citation proceed- 
ings and no will being produced, letters of administration were 
on the 24th day of April, 1902, granted to Samuel Ticknor, 
the eldest son, upon his petition, verified by his oath, that the 
decedent died intestate. 

The citation proceeding for the production of the will was 
then renewed and the testimony taken thereunder, in addition 
to the facts already alluded to, brought to light a written me- 
morandum in the possession of the attorney who drew the will 
containing substantially the entire contents of decedent's will 
as executed. From the light I then had upon this matter I 
was of the opinion that those interested in establishing the wil! 
should have the benefit of a mandatory citation (the first hav- 
ing only been to show cause) on Mrs. Carberry to produce the 
^viU of the decedent for probate, inasmuch as the probabilities 
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all pointed to its existence at the death of the decedent and its 
subsequent loss or destruction. To this latter citation, Mrs. 
Carberry, the respondent, made answer under oath denying 
possession of the will and averring the facts concerning the en- 
velope and its transfer to her brother, Samuel, already here-* 
inbefore alluded to. 

Thereupon the present proceeding was commenced by origi- 
nal petition of George Ticknor praying to be allowed to prove 
the contents of the decedent's will, and that such be admitted 
to probate. A caveat against such probate and request for an 
issue devisavit vel non was filed by Samuel Ticknor, son, and 
Mrs. Rothfus, daughter of the decedent and in support of the 
caveat Mrs. Carberry, the other daughter, appears as the chief 
witness. 

The caveators set up three grounds of contest which legally 
stated are : 

1 . That the will executed by the decedent on October 24th. 
1 90 1, having remained in the decedent's custody up to the time 
of his death or in a place where he had access to it, and not 
being found after his death, there arises a legal presumption 
that the decedent destroyed the will animo revocandi, and that 
the burden of rebutting this presumption is upon proponent by 
evidence, the sufficiency of which is for the jury. 

2. That the contents of the will as offered for probate are 
not sufikiently proved. 

3. That the will in question was procured by the undue in* 
fluence of George Ticknor. 

The principles of law governing the disposition of these 
questions are well settled. The contents of a missing will 
may be admitted to probate upon clear proof of the valid execu- 
tion of the will by testator, and that it existed unrevoked at the 
time of his death. Page on Wills, 348V Foster's Appeal, 87 
Pa. 76. 

In the case just cited. Chief Justice Agnew in his opinion 
says: "But such a will having a legal existence, yet acciden- 
tally lost or destroyed, the establishment of its contents is not 
the making of a new will, but a restoration merely of that 
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which the testator himself ipade and left behind him to govern 
his estate. There is no greater sanctity, in this respect, than 
the restoration by parol evidence of other instruments equally 
solemn and having an equal effect in the disposition of pro- 
perty. The law simply comes in aid of his own leg^ly per- 
formed act, to prevent his intentions from being frustrated or 
defrauded." 

It is equally well established that where a missing will exe- 
cuted by testator remains in his custody or cannot be traced 
out of his possession he is presimied to have destroyed it animo 
revocandi. Page on Wills, 449; Foster's Appeal (Supra,) 

This presumption is a natural one merely and like other na- 
tural prestmiptions drawn from the evidence and not declared 
de jure for some legal end it may be rebutted by stronger evi- 
dence producing moral conviction that the act was not done by 
testator or was not done with the intent to revoke. 

But it is not enough to show that some one other than he 
had the opportunity to destroy it even though there may have 
been a motive on the part of the person suspected. Stewart's 
Estate, 149 Pa. iii. 

The controlling question in this case and upon which all the 
other questions hinge, is whether the evidence presented by the 
proponent is sufficient to establish that the will admittedly 
signed by the testator was in existence at the time of his death 
and destroyed or lost subsequently thereto, and thus clearly 
Qvercome the legal presumption of revocation arising from its 
non-production. 

The only two persons who under the evidence in the cause 
as above stated could have destroyed the will after the testa- 
tor's death, or permitted it to be done, are Mrs. Carberry, a 
daughter and one of the executors and beneficiaries, and Sam- 
uel Ticknor, the disinherited son. Mrs. Carberry took into her 
possession immediately after the testator's death the identical 
sealed envelope into which the will was put at the time of its 
execution; she kept it in her own possession and ignored a ci- 
tation on her to produce it at the instance of her co-executor 
and thereafter handed the envelope to her disinherited brother 
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who might be supposed to have every motive to destroy the 
paper it contained, and substitute a blank sheet in its place. 
The testimony is clear to the eflFect that a written will signed by 
the deceased was sealed up in the envelope on the 24th of Oc- 
tober, 1 90 1. It also appears that at the time of execution the 
alleged testator was so weak and ill that he was unable to 
leave his bed and so continued until his death. Even could he 
have reached the bureau in which the will had been deposited, 
it is most unreasonable to suppose that in his weakened and 
dying condition he could have opened the sealed envelope, sub- 
stituted the blank sheet for the original testament and resealed 
the instrument within its cover so skillfully that his tampering 
escaped the notice of a lawyer accustomed to the handling of 
such documents. Moreover, it seems unlikely that a person 
wishing to revoke a will should have adopted such unusual 
means. The simpler and more natural method would have 
t been a physical destruction of the envelope together with the 
paper it contained, without any attempt at deception or fraudu- 
lent substitution. This might have been done with equal se- 
crecy and would have been equally if not more effective. On 
the other hand, both Mrs. Carberry and Samuel Ticknor may 
have realized that a complete physical destruction by them of 
the papers entrusted to the care of the former would undoubt- 
edly subject them to grave suspicions and cause unpleasant in- 
vestigations. That the method adopted might prove equally 
dangerous they perhaps did not foresee. Thus a strong chain 
of circumstantial evidence seems to connect the disappearance 
of the will with the only two persons, the testator excepted, 
who had access to it, and one of whom at least had the strong- 
est motives for suppressing it. The evidence is, however, 
merely circumstantial and there is no direct proof that the 
will was destroyed by the machinations of any party or parties 
other than the deceased. Again, it seems unlikely that Samuel 
Ticknor made away with the original testament without col- 
luding with Mrs. Carberry from whom he obtained the envel- 
ope containing the supposed will in direct violation of the cita- 
tion requiring her to produce it for probate, and no possible 

15 
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motive for the latter's wishing to suppress the will appears. 
Under it she is entitled to a one-third share in the estate, where- 
as, in the absence of a will she would have to share it equally 
with the three other children, and unless George Ticknor's 
indebtedness to his father was so considerable that its payment 
would make her fourth share taken under the intestate laws 
greater than a third share taken under a will forgiving that 
debt, it is but natural to suppose that she would refuse to assist 
in withholding that will from probate. Whether, with this cir- 
cumstance in view, the fact of the retention by her of the envel- 
ope in contempt of the citation requiring its production, coupled 
with its delivery into the hands of the person most to be bene- 
fited by the destruction of the will it was supposed to contain, 
and the very evident unlikelihood of a destruction by the testa- 
tor himself, is sufficient evidence to overcome the legal pre- 
sumption of revocation, is a question which can best be deter- 
mined by a jury, whose verdict either for or against the will 
could hardly be set aside as contrary to the manifest weight of 
the evidence. But the caveators further contend that even 
should it be determined that the will in question remained un- 
revoked at the time of death, it still ought not to be probated as 
a lost or destroyed instrument, but should be avoided on the 
ground that it was procured by undue influence. 

The testimony in this branch of the cause is voluminous and 
contradictory. It must be weighed with a careful regard for 
the credibility of certain witnesses and it presents questions 
for the determination of which, the jury is the best and the 
constitutional tribunal. On the one hand, we have the fact 
that the testator and the disinherited son were on most un- 
friendly terms ; that at the time of the execution no visible re- 
straint was exercised upon the deceased who apparently signed 
the will, the contents of which were read to him, of his own 
free will and agency ; and that the veracity and character of the 
chief witness relied upon by those contesting its validity are 
attacked not without just cause. On the other hand, it is to be 
noticed that all the preparations for drawing the will were 
made by the proponent, George Ticknor, who even procured 
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the witness and the scrivener; that there are persistent alle- 
gations of untrue and fraudulent statements made by the pro- 
ponent to the testator concerning the son he subsequently dis- 
inherited and that these misrepresentations if believed by a 
jury to have been actually made, might alone under the au- 
thority of Ward's Estate, 26 W. N. C. 280, constitute an in- 
fluence undue in the legal contemplation of the word. Finally, 
it should be noted that there is testimony to the effect that the 
deceased had previously declared he would not make a will but 
wished his property divided among his four children accord- 
ing to the distribution that the law would make; that George 
Ticknor urged the drawing of the will in question and at- 
tempted to exclude all persons except those favorable to him 
at the time of its execution. Moreover, the fact that the will 
was procured by the undue influence of George Ticknor with 
the knowledge and assent of Mrs. Carberry would supply a 
motive for the latter's opposition to its probate which otherwise 
is inexplicable; for it is not unreasonable to suppose that if 
through her silent acquiescence a will was fraudulently pro- 
cured favorable to herself, the present attempt to defeat it 
might be the means adopted to satisfy the admonitions of a 
guilty and remorseful conscience. 

In the light of these circumstances and in view of the doubt- 
ful character of much of the testimony, the unusual facts of 
the case and the incomprehensible motives of some of the par- 
ties to it, sound judgment and discretion demand its submission 
to a jury for trial of the disputed matters of fact thereby to de- 
termine first, whether the decedent made a will of his own free 
agency without the exercise of an undue influence upon him; 
and second, whether that will continued in existence unrevoked 
by the testator until the advent of his decease. 

The contention that the contents of the ;will in question are 
not sufficiently proved has no merit. The material provisions 
of the paper are not disputed and a memorandum of them 
written by a reputable member of the bar at the dictation of the 
deceased, and of undoubted authenticity has been offered in 
evidence. 
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It is therefore ordered and decreed that a precept for an 
issue devisaiAt vel non in the estate of Robert Ticknor be 
awarded to the Court of Common Pleas of Philadelphia 
county. 
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McKEOWN'S ESTATE. 

Decided August 7,Tt 1903. 

(i) In a strict and legal sense that is properly the domicil of a person 
where he has his true, fixed, permanent home and establishment, and to 
which whenever he is absent, he has the intention of returning. 

(2) The doctrine that the domicil of origin ''easily reverts" applies to 
interstate questions as well as international ones; and upon the abandon- 
ment of a domicil in one state, with the intention of resuming the native 
domicil in another, the domicil of origin is immediately reacquired. 

(3) The character of the residence can form no important part in fixing 
the domicil unless it is such as to rebut the presumption of a fixed inten- 
tion to remain. It is therefore immaterial whether a person lives in a 
hired house, a boarding house or his own dwelling. 

(4) The mere fact that a person dated a paper at a particular place 
because she thought that for certain business reasons it should be so dated, 
or because she was told to do so -by a third party in whose judgment it 
was the deceased's domicil "in law/' is immaterial if such place was not 
in fact her domicil. 

(5) Except in the case of a return to the domicil of origin, a domicil 
once acquired remains until a new one is actually required facto et ammo, 
and the burden of proof u on the party alleging the change. 

(6) While the declarations of a decedent as to his or her domicil are 
admissible to illustrate intention, they are entitled to but little weight as 
evidence when conflicting, contradictory and antagonistic to the conduct 
of the deceased. Acts are always stronger than declarations, which are 
often impressed with the character of the particular mood of the man when 
he uttered them colored more or less by the medium through which they 
come, and which depend altogether upon the recollection of witnesses. 

(7) A permanent change of residence on account of ill health may 
work a change of domicil, it is true, but in such case as in all others, such 
a change in fact and intention must be clearly shown. 

Clarence Vanderslice and /. M. Vanderslice, for the peti- 
tioners. 

A domicil remains until a new one be obtained in fact and 
intention, except that the domicil of birth reverts as soon as 
one who has acquired a new domicil removes from it with the 
purpose to resume his natural domicil. Sharswood, J., Reed's 
Appeal, 71 Pa. 378. The intention formed and announced to 
change a domicil will not avail unless there be an actual 
change of habitation. Gordon, J., Carey's Appeal, 75 Pa. 201. 
A mere intention to remove permanently without the actual 
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removal works no change of domicil nor does a mere removal 
from a State without an intention to reside elsewhere. The 
determination of domicil depends not upon particular facts 
but upon all the facts and circumstances taken together. Mer- 
cur, J., Hindman's Appeal, 85 Pa. 466. The change of domi- 
cil must be animo et facto and the burden of proof is on the 
party who asserts the change. Sterrett, C. J., Price's Appeal, 
156 Pa. 617. A residence abroad for even twenty-five years is 
not sufficient in itself to change domicil in the absence of an 
expressed intention to renounce a former domicil. And this 
is especially so when shortly before the death of decedent he 
made declarations that he had no such intentions. Lowry's 
Estate, 6 Sup. Ct. Rep. 149. 

Mayne R. Longstreth, F. B. Bracken and John G, Johnson, 
for the respondent. 

The definition of "domicil" as Given in Guier v. O'Daniel, i 
Binney 349, is "a residence at a particular place, accompanied 
with positive or presumptive proof of an intention to remain 
there for an unlimited time." See also Price v. Price, 156 
Pa. 617. 

It is said in the American & English Encyc. of Law, Vol. 
10, page 35, 2nd edition, "a person who goes to a place intend- 
ing to reside there permanently, or for an indefinite time, will 
acquire a residence there though he was led to make such change 
of residence on account of ill health." See also case cited, Hege- 
man v. Fox, 31 Barb. N. Y., 475. "When one leaves his place 
of residence and while absent forms the intention of not re- 
turning, his residence as much ceases as if at that date he had 
left said residence with the intention of not returning." Amer- 
ican & English Encyc. of Law, Vol. 14, page 19, citing Hamp- 
den V. Levant, 59 Me. 557. It was expressly held by the Or- 
phans' Court in its decision in McKeown Estate, 10 Dist. 
Reps. 131, that the Register was not only justified but bound 
under the Act of 1832 to g^ant ancillary letters upon the proof 
of the foreign probate. With respect to the production of the 
orig^inal will in this jurisdiction, it has been shown that this is 



.f^,.^^,,,^^^. 



M KEOWN S ESTATE. 237 

Argument. 

impossible, the said original will being no longer in the custody 
or under the control of respondent. If, as suggested in the 
opinion of the Orphans' Court, a certified copy may serve the 
same purpose, that has already been produced before the Reg- 
ister and is in evidence in this case. Therefore no proper de- 
crees could be entered directing the respondent to produce be- 
fore the Register the original will, and as a certified copy 
thereof has already been produced by the respondent, no fur- 
ther decree relative to the production of the latter is called for. 

Opinion. — Mary McKeown died at Saranac Lake, New 
York, April 12th, 1899, leaving a will dated March 7th, 1899, 
the text of which reads as follows : "All I possess in the world 
of real, personal and mixed property, I hereby bequeath and 
devise to him whom I most love in it, Joseph Edward Murray, 
absolutely and in fee. And I name him as executor of this 
my last will." This paper was admitted to probate in Monroe 
county, Florida, on the ist day of May, 1899, and thereafter 
on the nth day of May, 1899, upon the production before the 
Register here of an exemplified record of its Florida probate 
aiid grant of letters there, same was admitted to record here 
and ancillary letters testamentary granted to Joseph Edward 
Murray. On the 29th day of June, 1901, a number of the next 
of kin of the deceased filed a petition with the Register of 
Wills for Philadelphia county, Pennsylvania, setting forth 
certain facts, inter alia, that the decedent was a resident of 
Philadelphia at the time of her decease, and asking for a cita- 
tion on Mr. Murray to show cause why the will should not be 
produced for probate in the office of the Register of Wills for 
this county and the ancillary letters granted revoked. To this 
petition the respondent demurred, thereby admitting the truth 
of the statement that Mary McKeown was a resident of Phila- 
delphia at the time of her death, as set forth in the petition. 
The demurrer having been overruled by the Register in a de- 
cision declaring all of the grounds on which it was based to be 
invalid, the respondent filed an answer to the petition, alleging 
that Philadelphia was not the true domicil of the decedent. 
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and that the Register had accordingly no jurisdiction in the 
matter. The only question, therefore, which is now before 
me, is, whether or not Mary McKeown was domiciled in Phila- 
delphia at the time of her death. 

The determination of a person's true domicil "depends not 
upon proving particular fa^ts, but whether all the facts and 
circtmistances taken together, tending to show that a man has 
his home or domicil in one place over balance all the like proof 
tending to establish it in another." Abington v. North Bridge- 
water, 23 Pick. 170. It, therefore, becoming necessary in the 
present case to enter with some detail into all the facts and 
circumstances connected with the life of the deceased, which 
are in any way relevant to the question at issue ; and not only 
facts concerning her actual habitation at particular times or 
declarations of intention made by her, but every circumstance 
coupled with her early home and associations tending to indi- 
cate which place she regarded as her true domicil and abode is 
thus relevant, and may become material to our decision. 

It appears from the testimony that Mary McKeown was 
bom in Philadelphia, Pennsylvania, about the year 1870, at a 
house on the corner of Fifth and Alaska Streets, in which her 
father and mother had been residing for several months. 
Shortly after her birth she was taken to 1500 North Fourth 
Street, the home of her grandparents, who supported her until 
she was nearly thirteen years old, during all of which time 
she continued t6 live with them as a member of the household. 
In 1882, Mary's father, who had gone away to sea a few 
months after she was born, and who had finally established 
himself in Key West, Florida, sent for his wife and child, and 
they accordingly left Philadelphia to join him in the South. 
From 1882 until 1885 Mary lived in Key West with her 
father and mother, over the former's saloon, attending a con- 
vent during the winter and spending her summers in Philadel- 
phia at 1500 North Fourth Street, which place she still re- 
garded and always spoke of as her home. In 1885 her mother 
died and thereafter Mary boarded at the convent, where she 
remained, except during her frequent visits north, until 1890. 
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In that year her father purchased a house in which he and 
Mary resided until his death in 1892, which occurred during 
one of his daughter's visits to this city. On receiving news oJ 
his death she hurried to Key West to attend his funeral, but 
spent very little time there, remaining only long enough to 
dispose of her goods. She then returned to the home of her 
grandparents, and never went South excepting on business or 
pleasure trips. From 1892 until 1894, except for a short time 
spent with her aunt, Margaret Log^e, Miss McKeown resided 
at 1500 North Fourth Street, where she was welcomed as a 
member of the family returning to her rightful abode, which is 
evidenced by the fact that she paid no board, but resumed the 
same position in the household which she occupied years be- 
fore, when as a child she knew that residence as her first and 
only home. 

On October 17th, 1894, she engaged a suite of rooms at 
"The Lansdowne," Forty-first Street and Parkside Avenue, 
and having furnished them comfortably, took up her resi- 
dence there, spending most of her time either at her apart- 
m.ents or at 1500 North Fourth Street. In the spring of 
1895, having contracted consumption, she was advised by her 
physician. Dr. Conrad Berens, to go to Lake Saranac in the 
Adirondack Mountains of New York State. Unwilling to 
leave Philadelphia, it was not until July that she was persuaded 
to make the trip. In the spring of 1896, she was operated 
upon at Coville Cottage in the Saranac region, and her condi- 
tion having improved as a result of that operation, she re- 
turned to Philadelphia in the autumn of the same year. She 
remained in the Adirondacks during the following winter, but 
returned to Philadelphia in the spring of 1897, again, in the 
fall of that year and spring of 1898, and she was also in Phila- 
delphia from October, 1898, until the latter part of December 
of the same year. She died at Saranac on April 12th, 1899. 

While in the Adirondacks she resided at various times at 
the Ampersand Hotel, Paul Smith's, Saranac Inn, Loon Lake, 
and at the Coville Cottage. When in Philadelphia she resided 
at "The Lansdowne," where she occupied, during the several 



240 PROBATE CASES. 

Opinion. 

times she was there, three different suites, and where part of 
her clothing and all of her furniture, except a picture and desk 
which she had taken with her to Coville Cottage, were permit- 
ted to remain. The furniture was usually "set up" in a full 
suite of rooms, and was ready for her use whenever she re- 
turned from the mountains, as she frequently did. By a 
former will, dated 1897, made at the Coville Cottage, she de- 
scribed herself as of Key West, Florida. Under this state of 
facts, I am to decide whether Philadelphia was Mary Mc- 
Keown's true domicil when she died, or whether she was dom- 
iciled in some other place, either Key West or Lake Saranac, 
at that time. 

The term domicil is rather difficult to define. Probably 
the best definition and the one most favored by the Pennsyl- 
vania courts is that of Story. He says : "In a strict and legal 
sense, that is properly the domicil of a person where he has 
his true, fixed, permanent home and establishment, and to 
which whenever he is absent, he has the intention of return- 
ing." Since no person can be without a legal domicil, an in- 
fant as soon as born, acquires the domicil of his parents, which 
is generally known as the native domicil or domicil of origin. 
This continues until a new domicil is acquired, and reverts 
easily when the new one is abandoned. Although the doc- 
trine that the domicil of origin "easily reverts" is well recog- 
nized as applying to all cases where the question is an interna- 
tional one, its applicability has been in some instances denied 
where the question has been merely between different domicils 
within the same national limits. The better view, however, 
seems to be that the doctrine applies to all cases ; — ^to interstate 
questions as well as to international ones. In Prentiss v. Bar- 
ton, I Brock U. S. 389, the dispute was over alleged domicils in 
different States, and Chief Justice Marshall said : "By the gen- 
eral laws of the civilized world the domicil of the parents at 
the time of birth, or what is termed the domicil of origin, con- 
stitutes the domicil of an infant and continues until aban- 
doned or until the acquisition of a new domicil in a different 
place. As it gives political rights which are not lost by a 
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mere change of domicil, it is recovered by any manifestation 
of a disposition to resume the native character, perhaps by a 
surrender of a new domicil. In fact, it may be considered 
rather as suspended than annihilated." In Catlin v. Gladding, 
4 Mason, U. S. 308, a similar question arose, and the court held 
that "the native character and domicil easily reverts and fewer 
circumstances are necessary to establish it than that of a for- 
eign domicil." See also White v. Brown, i Wall Jr. C. C. 217, 
and Hallett v. Bassett, 100 Mass. 167. The same position is 
taken by the Supreme Court of this State in Reed's Appeal, 
71 Pa. 378, where it was said that "the domicil of origin easily 
reverts, and therefore if a man has acquired a new domicil 
different from that of his birth and removed from it with an 
intention to resume the native domicil, the latter is re-acquired 
even while he is on his way, in itinere, for a native domicil 
reverts the moment an acquired domicil is g^ven up with the 
intention of resuming the former." 

There can be no doubt in the present case that Philadelphia 
was the native domicil of the testatrix. She was born there, 
of parents then resident in that city, and there she spent the 
first thirteen years of her life. It may be conceded, as is con- 
tended by the respondents, that she subsequently acquired a 
domicil in Key West where she lived from 1882 until 1892, 
part of the time in the house purchased for her by her father 
in 1890. Her residence, however, in Key West, was due solely 
to the circumstance that her father's business was there, and 
was clearly not one of choice. All her spare time, her vaca- 
tions and her summers were spent at her grand-parents' house 
in Philadelphia, and no less than seven witnesses testified that 
she invariably spoke of 1500 North Fourth Street as her 
"home." After the death of her father, in 1892, her mother 
having died seven years before, not a single tie remained to 
bind her to Key West, and after selling her goods and closing 
up her house, she returned almost immediately to Philadel- 
phia. Upon this abandonment of her home in Florida with 
the intention of resimiing the native domicil, the latter was im- 
mediately re-acquired, and Mary McKeown became domiciled 
in that city. Reed's Appeal, 71 Pa. 378. Prentiss v. Barton, 
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I Brock U. S. 389. Catlin v. Gladding, 4 Mason U. S. 308. 

In this case, however, there was more than a mere abandon- 
ment of the acquired domicil with the intention of resuming 
the domicil of origin, there was an actual and continued resi- 
dence at the latter for a period of three years such as would 
have been sufficient for the acquirement of an entirely new 
domicil here. During the first two of those three years Miss 
McKeown lived at her "home," 1500 North Fourth Street 
and there is nothing to show that she ever intended again to 
leave the city where her childhood was spent, and where all 
those whom she held most dear resided. Two witnesses tes- 
tified that she had declared her determination never to live in 
Key West again and that she would only return there for busi- 
ness purposes. Her trips to Florida in 1893 and 1894 were 
confessedly combined business and pleasure trips, and there- 
fore could in no way have influenced the question of domicil. 
The testimony of one witness to the effect that after coming 
to Philadelphia in 1892 Miss McKeown said that she did not 
know exactly where she intended to live although she did not 
mean to make Key West her home seems, in view of the cir- 
cumstances, and the deceased's subsequent actions, to mean 
that the latter had said that she did not know where in PhUa- 
delphia she intended to live, and this is borne out by the fact 
that before taking apartments at the Lansdowne, although liv- 
ing most of the time at 1500 North Fourth Street, she spent a 
few months with her aunt, Margaret Logue, and even spoke 
of renting a separate house. The search for a permanent place 
of residence in Philadelphia resulting in the tjJcing of the Lans- 
downe apartments, the renting of such apartments being a 
modern and now well recognized method of establishing homes 
in many of our large cities and especially adapted to such a case 
as the present, in which a single woman desires the privacy and 
seclusion of a safe and comfortable home of her own. "The 
character of the residence can form no important part in fixing 
the domicil unless it is such as to rebut the presumption of a 
fixed intention to remain. It is therefore immaterial whether 
a person lives in a hired house, a boarding house, or his own 
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dwelling." American and English Encyclopedia, Vol. lo, 
page 18, 2d edition. 

Having returned to Philadelphia, her original domicil, and 
having lived there three years with no intention of leaving 
that city, there can be no doubt that Mary McKeown was dom- 
iciled there in July, 1895, and the only remaining question is 
whether subsequently to that time she acquired a domicil else- 
where. The mere fact that in 1897, she made a will in which 
she described herself as of Key West, Florida, is in no way 
conclusive that Key West was then her residence. That will 
was drawn under the direction of Joseph E. Murray, who him- 
self confessed on the witness stand, that as a matter of opinion 
he considered Key West to be the deceased's legal domicil. 
Moreover, it appears from the testimony of the Rev. Mr. 
Walters, that Miss McKeown regarded Key West as her domi- 
cil for certain business purposes, merely "on account of her 
property being there." The fact that the deceased dated a pa- 
per as at a particular place because she thought that for certain 
business reasons the paper should be so dated, or because she 
was told to do so by a third party, in whose judgment it was 
the deceased's domicil "in law," is immaterial if such place was 
not in fact her domicil. The testimony of the Rev. John J. 
Walters just referred to, to the effect that Miss McKeown 
stated her residence to be in Florida amounts merely to this, 
that she may have believed that some purely technical matters 
connected with her business affairs required her to confess a 
residence in Key West. Such belief on her part can in no way 
affect the fact of her actual domicil in Philadelphia, — ^the domi- 
cil of origin, to which she had returned from an acquired dom- 
icil, and where and where only she desired to live. 

The respondents contend, however, that even if Miss Mc- 
Keown acquired or re-acquired a domicil in Philadelphia sub- 
sequent to 1892, such domicil was permanently abandoned in 
favor of a new one at Lake Saranac, New York, some years 
prior to her death. As was said in Reed's Appeal, supra, ex- 
cept in the case of a return to the domicil of origin, "a domicil 
once acquired remains until a new one is actually acquired 
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facto et anitno." The burden of proof is on the party alleging 
the change, and the respondents have in this case failed to 
show that the deceased acquired a domicil at hskt Saranac 
either in fact or intention. All the circumstances of the case 
negative the idea of any such change. It appears that in 1895, 
the deceased, who was a consumptive, was advised by her 
physician to go to the Adirondacks if she wished to regain her 
health and prolong her life. Had she, on the strength of that 
advice finally ended her business relations with the managers 
of "The Lansdowne" ; and had she by sale disposed of all her 
personal property and effects or removed them to some new 
and permanent residence in the Adirondacks, there would at 
least arise a presumption that the old domicil had been aban- 
doned in favor of a new one. On the contrary, however, the 
facts show a disinclination to follow the advice of Dr. Berens. 
According to the testimony of that physician, the deceased did 
not at all acquiesce in leaving Philadelphia, and was only in- 
duced to do so when her condition became so dangerous that 
she was compelled to go in order to save her life. She appar- 
ently left hurriedly, leaving all her furniture and some of her 
clothing at "The Lansdowne," where, by arrangement with the 
management it was usually "set up" in a suite ready for her 
use whenever she returned. It also appears that during her 
absence her aunt, Margaret Logue, had the keys of the suite 
which she had last occupied. After her operation at Saranac 
in 1896, she returned to Philadelphia for visits five times 
within two years and a half. She mingled with society here, 
lived at her accustomed residence, "The Lansdowne," and in 
every way indicated that she still regarded this city as her 
home. She had no permanent residence in Saranac, but during 
her different visits to that region resided in no less than five 
different hotels and boarding houses. There is reason to sup- 
pose that if she intended to live there permanently she would 
have established a more fixed abode ; and if her furniture had 
any sentimental value as was alleged by the respondent to be a 
possible reason for her not having sold it, it would seem most 
likely that she would have removed it to the place where it is 
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contended she purposed spending the remaining years of her 
life. 

Moreover, in addition to the acts and conduct of Miss Mc- 
Keown herself, we have the testimony of Mary Corr, who says 
that before leaving for Saranac the last time and only a few 
months before her death, the deceased declared she "would 
soon get well," a statement clearly inconsistent with, any be- 
lief that ill-health would compel a permanent residence in New 
York. We also have the testimony of Sarah and Oatman Co- 
ville, to the effect that their guest gave Philadelphia as her 
residence, always spoke of that city as her home, and gave the 
impression that she was at Saranac only temporarily, and on 
account of her health. 

Opposed to this array of facts, and the testimony of at least 
two disinterested witnesses, we have the material testimony of 
but one disinterested party, and that of the respondent himself. 
The Rev. Mr. Walters, a Catholic priest, testified that Miss 
McKeown stated to him that she fully realized the necessity 
of living at the Adirondacks if she was to keep her health or 
live, and that she intended to remain in the mountains. The 
respondent, Joseph E. Murray, also testified how, on three 
different occasions Miss McKeown indicated her determina- 
tion not to leave Saranac for any considerable period of time. 
This testimony is dearly antagonistic to the conduct and acts 
of the decedent, and I do not place much reliance upon it. As 
was said in Merrill v. Morrissett, 76 Alabama, 433 : "It is un- 
doubtedly true that the declarations of a deceased person as to 
his or her domicil are admissible to illustrate intention, and 
when free from contradiction, often repeated, and in harmony 
with the conduct of the party, they are frequently deemed con- 
clusive. . . . But when conflicting and contradictory 
they are of necessity unsatisfactory, and are entitled to but 
little weight as evidence." Especially is this true with regard 
to the testimony of the respondent Murray, which is necessarily 
tinged with interest. Acts are always stronger evidence than 
declarations, and in Hegeman v. Fox, 31 Barb. 475, Emmott, 
J., in speaking of the person whose domicil was in question 
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said : "I refer to the proof of his acts rather than to his writ- 
ten or spoken declarations. To the evidence of what he said 
at various times I attach little importance. It comes to us im- 
pressed with the character of the particular mood of the man 
when he uttered it, which undoubtedly varied, and was affected 
by the condition of his health, by his family circumstances and 
by other causes. It is colored more or less by the medium 
through which it comes, and depends altogether upon the re- 
collection of witnesses." The same may be said of the declara- 
tions of Mary McKeown, testified to by the two witnesses 
above mentioned. The fact that she spoke of 1500 North 
Fourth Street as her home is established by at least seven 
witnesses, whose testimony was clearly in harmony with the 
decedent's acts. This cannot be said of the testimony of the 
witnesses produced by the respondent, who has wholly failed to 
meet the burden of proof which rests upon him. 

The general proposition that a permanent change of resi- 
dence on. account of ill-health may work a change of domicil 
is not disputed, but in such a case as in all others, the change 
in fact and intention must be clearly shown. The mere fact 
that the testatrix in this case should have resided in some 
other climate than that of Philadelphia, coupled with her 
trips into another State of greater or less duration is not proof 
that she abandoned her true domicil here. As was said in 
Price's Appeal, 156 Pa. 617: "A man may go abroad for years 
seeking health, seeking amusement, or on business and never 
lose his residence, if he has what the law terms the animus 
revertendi, the intention of returning." The respondent in 
this case has failed to prove the absence of such an intention in 
the mind of the testatrix, and it therefore follows that at the 
time of her death, the domicil of Mary McKeown was in the 
county of Philadelphia. 

The motion to dismiss the proceedings for want of jurisdic- 
tion is accordingly denied. 
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JOHNSTON'S ESTATE. 

Decided October lo, 1903. 

(i) To prove a change of domicil the law requiies something more than 
a "mere residence/* there must be a residence "coupled with intention," 
and that intention must have some positive manifestation. An established 
domicil adheres until an intention to adopt with an actual adoption of a 
new one is shown. 

(2) It is well settled that the mere fact that a testamentary writing is 
in the form of a letter will not invalidate it as a will, provided it contains 
intrinsic evidence of its testamentary nature, or can be shown by collateral 
and extrinsic evidence to have been executed animo testandi, 

('3) An administrator who has made a questionable distribution of part 
of the estate under an agreement to which all the persons in interest are 
not shown to have been parties ; who has been guilty of laches in not filing 
his account until legal coercion was resorted to; and who was evidently 
hostile to other parties in interest, is not, upon subsequent discovery of a 
testamentary paper, entitled to consideration of permitting the letters 
granted to him to stand, subject to the order of the Orphans' Court to 
make distribution under the terms of the will. 

William /. Turner and W. Y. C, Anderson, for proponent. 
Charles WetherUl, for caveator. 

Opinion. — On the loth of January, 1898, a petition for let- 
ters of administration on the Estate of Eliza J. Johnston was 
filed by William J. Johnston, a nephew of decedent. In this 
petition it is averred that Eliza J. Johnston died, intestate, on 
the 17th of December, 1897, in Trenton, N. J., "where she was 
staying temporarily," leaving to survive her as next of kin 
nephews and nieces. A renunciation of right of administra- 
tion, in favor of William J. Johnston, of all the other parties 
in interest was filed, and letters of administration were granted 
to petitioner on the loth of January, 1898. 

On the 27th of May, 1903, a petition was filed by Annie J. 
Coffield, praying for the revocation of said letters of adminis- 
tration, the admission to probate of a paper dated June 3d, 
1897, purporting to be a testamentory writing as the last will 
and testament of decedent, and the grant of letters of adminis- 
tration cum testamento annexo thereon. 

A caveat against the probate of any alleged will of decedent 
had been filed on January 29th, 1903, by the administrator. 

16 



248 PROBATE CAS£S. 

Opinion. 

At the trial of the case before the Register two objections 
to the probate of the instrument presented were raised by coun- 
sel for the caveator. 

The first objection is that the Register has no jurisdiction 
in the matter because the decedent was domiciled in Trenton, 
N. J., at the time of her death, and therefore any alleged will 
should primarily be presented for probate at the forum of the 
domicil. 

The second objection is that, even though Philadelphia were 
found to have been decedent's domicil at the time of her death, 
the paper cannot legally be regarded as testamentary in its na- 
ture under the requirements of the statutes of Pennsylvania 
relating to the execution of wills, and the construction of those 
statutes in adjudged cases. 

For this administrator to raise a question of domicil seems 
singularly inappropriate. In his petition for letters of admin- 
istration he swears to the effect that decedent was a resident of 
Philadelphia, and died, "while staying temporarily" in New 
Jersey ; and there is an entire absence of any explanatory evi- 
dence on his behalf containing a basis for his revised conclu- 
sion concerning the decedent's place of domicil. It is true that 
counsel argued that respondent was not aware of the legal sig- 
nificance attached to the principle of domicil, and acted under 
impulse. This is but a meagje, ethical excuse, and ought 
scarcely to be accepted as a legal justification. Yet, I am not 
inclined to think that the law would warrant a conclusion that 
under the circumstances this administrator is absolutely es- 
topped from now questioning the jurisdiction of this court on 
the present issue, and therefore we will consider the evidence 
relating to domicil as adduced by the several witnesses. 

The decedent at the time of her death was a woman of about 
sixty years of age, and for thirty-five years — up until about 
two years prior to her death — she was a resident of the city of 
Philadelphia. For many years she had been employed as an 
attendant upon a lady who resided in Philadelphia, and upon 
the death of the latter she went to the home of some relatives 
in Trenton, N. J., in which city she remained until her death 
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about two years later. The evidence is that she had an estab- 
lished domicil in Philadelphia at the time she went to Trenton, 
and the burden is upon those who endeavor to prove that she 
abandoned her established domicil and acquired a new one. 

It was said in Lowry's Estate, 6 Pa. Superior Ct. 149, that 
"mere residence" does not change domicil; " it must appear 
that the residence was animo manendi, and with the intention 
of abandoning the former domicil. An established domicil ad- 
heres until an intention to adopt with an actual adoption of a 
new one is made manifest." It is also said in Price v. Price, 
156 Pa. 617, that the domicil of choice must be acquired 'by 
"actual residence coupled with an intention to reside in a given 
place or country." This language seems fairly to elucidate 
and epitomize the fundamental principle of the law of domicil, 
and by this standard doubtless, we may measure with justice 
the evidence in this case appertaining to the conduct and ex- 
pressions of the decedent which would serve as a basis for a 
conclusion relative to her intent. 

A close examination of the testimony not only reveals an 
absence of any positive expressions to denote an intention to 
construct a new domicil, but, on the contrary, the evidence 
shows a persistent disposition on the part of decedent to re- 
gard Philadelphia as her home. 

Selecting some of the unrefuted testimony of witnesses for 
petitioner, we have it stated that "Miss Johnston was stopping 
temporarily in Trenton, N. J. She has expressed that fact and 
that idea many times, and said she thought she would go to 
the Methodist Home in Philadelphia She depos- 
ited a small sum in Trenton for her own use but left the major 

portion of what she had in Philadelphia She 

spoke about Trenton being a temporary residence. She was 
there merely on a visit, and that she considered Philadelphia 
her home, her residence; she had lived there for thirty-five 
years, and thought she would be better satisfied to be among 
those people, among her friends. She had relatives and con- 
nections living in Philadelphia, and in all her conversation 
Philadelphia was spoken of, Trenton was a secondary consid- 
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eration. She spoke about returning to Philadelphia to live 
with some family connected with the Church she belonged to, 

the Church on Thirteenth Street below Vine She 

had said at times she was dissatisfied with Trenton, and had 
spoken of people in Philadelphia. She favored Philadelphia; 

that was her home, the place she was used to Q. 

Do I understand you to say that she expressed her intention 
from time to time of coming back to Philadelphia? A. She 
had spoken about looking up a home, for one thing. She had 
lived with an old lady who was a Quaker lady, and as I un- 
derstand it, she had a number of people down here she could 
go with." 

This evidence has not been met with a single positive de- 
claration of an intent to remain in Trenton. It is true that 
the respondent states that, near the close of her life she dele- 
gated him to find and furnish a room for her, which he did; 
but she died before there was a constunmation of any idea she 
may have entertained of settling permanently in the place se- 
lected. 

To prove a change of domicil the law requires something 
more than "mere residence," there must be a residence "coupled 
with intention," and that intention must have some positive 
manifestation. This decedent may even have gone to Trenton 
originally with an idea of a possible permanent residence there, 
if the place was satisfactory. But she declared it to be un- 
satisfactory, boarded with relatives, made no effectual efforts 
to secure a permanent abode, and stated her intention of return- 
ing to Philadelphia. It is clear that there was no positive 
adoption of a new domicil, and a former domicil is not aban- 
doned until a new one is acquired. No species of domicil is 
legally acquired by any such uncertain, vacillating conduct 
when associated with expressions indicative of an intent to re- 
turn to a former home. Under these circumstances it is held 
that Philadelphia was the legal domicil of the decedent at the 
time of her death. 

As to the testamentary nature of the paper there would 
seem to be little doubt. It is a letter directed to "My dear 
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Annie," and enclosed in an envelope bearing the superscrip- 
tion, "Mrs. A. J. Coffield, 144 N. Broad Street, Trenton, N. 
J.," together with the words: "Not to be opened until I am 
gone. E. J. Johnston." This letter in formal langfuage directs 
the disposition of decedent's entire estate; is entirely holo- 
graphic; and bears the signature of the testatrix at the end. 
The handwriting on the letter and envelope was proved to be 
that of the decedent by two witnesses, according to the re- 
quirements of the statute. 

It is well settled that the mere fact that a testamentary writ- 
ing is in the form of a letter does not invalidate it as a will. 
Scott's Appeal, 147 Pa. 89. Estate of Harriet S. Knox, 131 
Pa. 220. 

It is only necessary that the instrument come within the 
meaning of the definition that a "last will and testament is an 
instrument by which a person makes a disposition of his pro- 
perty to take effect after his death" ; I Jarmon on Wills, 6 Am. 
Ed. 18; or, as in Turner v, Scott, 51 Pa. 126: "The essence 
of the definition of a will is that it is a disposition of property 
to take effect after death." 

But not only does this instrument contain intrinsic evidence 
01 its testamentary nature, but we; have the testimony (admis- 
sible under Kiseker's Est, 190 Pa. 476, etc.) of one witness to 
the effect that the testatrix had told the witness "that she had 
made her will and had left it at Annie's, meaning Mrs. Cof- 
field." And Mrs. Coffield herself testified that decedent came 
to her and stated that she had written the paper the day be- 
fore, and she wished to leave it with the witness, that she, the 
decedent, "was going to the dentist's and expected to have to 
take ether and didn't know what might happen." 

There appears to be absent no element necessary to a com- 
plete demonstration of the testamentary nature of the instru- 
ment offered as a will of decedent, and there is no hesitation 
in ordering its admission to probate. 

Though a period of five years has elapsed since the granting 
of letters of administration on this estate, no final distribution 
has yet been made, the account only recently having been filed 
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by the administrator under compulsion of a citation and alias 
citation issued from the Orphans' Court, which facts devel- 
oped during the argument of counsel before the Register, 
From the evidence it appears that the parties in interest in thi? 
estate were under the misapprehension that the will was in- 
valid because of its informal nature although seemingly there 
was an agreement among some of the kindred to distribute the 
assets under the terms of the paper ; and the administrator in 
fact did turn over several purparts to parties mentioned therein, 
but refused to recognize the rights of others. Whether all the 
parties in interest under the intestate law were included in this 
agreement has not been shown, and therefore the authority of 
the administrator to distribute any of the funds in the manner 
he has done is questionable: this, together with the laches of 
the administrator in not filing his account until legal coercion 
was resorted to, and his evident hostility to other parties in 
interest, would appear to destroy any consideration which 
might be accorded the administrator by merely admitting the 
will to probate and permitting the present letters to stand, 
while the Orphans' Court is petitioned to order distribution 
according to the terms of the will, — and it is therefore ordered 
and decreed that the letters of administration heretofore 
granted to William J. Johnston be and the same are hereby re- 
voked, and letters of administration cum testamento annexo 
are ordered to be granted to Charles Irwin, nominee of the re- 
siduary legatees under the will. 
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WILLS'S ESTATE. 

Decided October 31, 1903. 

(i) Where there is such evidence of general mental incapacity as well 
as of insane delusions that were a jury to render a verdict against the will 
a trial judge after a review of the whole testimony would sustain the ver- 
dict, an issue devisavit vel non should be awarded to the Common Pleas. 

(2) A will which may be inferred to be the direct offspring of an in- 
sane delusion is invalid, though in all other respects — ^memory, judgment 
and ability to conduct business generally — ^the mind of the testator may ap- 
pear to be unimpaired. The question as to mental condition is one of de- 
gree to be solved in each case by the jury. 

(3) The mere hypothesis of expert physicians has generally but little 
weight when opposed by a statement of actual conditions given by a reput- 
able physician in charge of the patient ; but when these conditions analyzed 
in conjunction with a proper conclusion regarding the mentality of the 
patient differing from the one held by him, such expert testimony becomes 
of real and material importance. 

Joseph De F. Junkin, for caveator. 
Charles H. Edmunds, for proponent. 

Opinion. — Mary Ann Jessa Wills died on the 12th of Sep- 
tember, 1902, at her summer residence in Cape May, N. J., 
unmarried. A petition was filed on the i8th day of Septem- 
ber, 1902, for letters of administration on her estate, by Joshua 
E. Wills, a brother of decedent and nominee of all parties in 
interest under the intestate law — comprising a mother of de- 
cedent and several brothers other than petitioner. Security 
was entered, and letters of administration were duly granted 
on the 22d of September of the same year. 

On October 7th, 1902, a petition was filed by Louise T. 
Blackler praying for the revocation of said letters and for ad- 
mission to probate of an alleged will of decedent dated Sep- 
tember 1 2th, 1902, and the grant of letters of administration 
cum testamento atmexo thereon to petitioner as residuary lega- 
tee and devisee. 

A caveat was filed by the mother and brothers of decedent, 
alleging testamentary incapacity and undue influence. The al- 
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legation of undue influence, however, was abandoned by the 
caveators during the course of the proceedings. 

The contents of the alleged will being of material import- 
ance, and under the circumstances legal evidence, are summar- 
ized : The will gives $5 to each of the decedent's brothers, and 
her mother $2,500 in cash, with remainder thereof, if any, 
after her death to Louise Bladder, the proponent, and the 
household goods ; $500 to her cousin, Louise Blackler ; $500 to 
a friend, Martha B. Patterson; $100 to a friend, Benjamin T. 
Savage; $500 to a niece, Theodosia Wills; residue to mother 
for life, with remainder to said Louise Blackler. The will is 
dated September 12th, 1902, and contains no clause appoint^ 
ing an executor. The instrument bears the signatures of de- 
cedent and two subscribing witnesses. 

The decedent was not married, and at the time of her death 
was with her mother, residing temporarily during the summer 
months at Cape May in a house of which, according to the 
testimony, she was the nominal owner. 

The subscribing witnesses are Dr. Walter H. Phillips, tha 
physician in charge, and D. W. Rodan, a neighbor of dece- 
dent. 

Dr. Phillips testified that he was first called to attend the de- 
cedent on Friday, September 5th, 1902, and, upon responding 
to the call, found her suffering with what he describes as "pal- 
pitation of the heart and shortness of breath." He states fur-» 
ther that he made no diagnosis at the time, but prescribed some 
medicine for her heart ; that on Sunday, the 7th, he diagnosed 
the ailment as chronic Bright's disease of the kidneys; and 
about Thursday afternoon or evening, (the Doctor was not 
sure which), the nth, he told Louise Blackler, who was then 
nursing the patient, that the latter was dangerously ill and 
that the family ought to be informed. On Friday, the 12th, 
the Doctor called first in the morning, and again a little after 
six o'clock in the evening — owing to a special 'phone call re- 
ceived at his office. In the evening he found the patient "fail- 
ing" ; she was sitting in a chair ; no one else was in the room. 
The patient told him that if he thought her seriously ill, he 
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should send for a lawyer as she had some business she wished 
to transact. The Doctor thereupon telephoned for James E. 
Hildreth, an attorney of Cape May, and stated that he arrived 
a little after seven o'clock. About the time the lawyer came, 
the Doctor and Benjamin Savage, (an acquaintance of dece- 
dent, who had also arrived in the interval) assisted the patient 
to her bed. The lawyer then received instructions from the 
patient as to what she desired in her will, and these instructions 
were written by the lawyer in their present form during the 
course of their delivery; when the document was finished, a 
neighbor — Mr. Rodan — ^was called in to act as one of the wit- 
nesses. The paper was then read to decedent, and while she 
was held in a sitting posture by Mr. Savage, it was signed by 
her; subsequently the Doctor and Mr. Rodan subscribed their 
names as witnesses. It would appear that the lawyer had fin- 
ished the will and left the house shortly after eight o'clock. 
The Doctor remained until after nine o'clock and conjectures 
that the will must have been sigfned fully half an hour before 
he left. When the Doctor left the house he states that the pa- 
tient was "almost unconscious Her extremities 

were cold She was in a stupor." He returned 

about ten o'clock, but death had supervened. The Doctor 
asserts his belief that the decedent was in sound mind at the 
time of the execution of the will. 

The other subscribing witness, D. W. Rodan, testified that 
he was a neighbor and was called about eight o'clock by Dr. 
Phillips; that he went into the home of the decedent and was 
present at the execution of the will. 

James M. E. Hildreth testified that he had gone on that 
evening to the Cape May Golf Club about twenty minutes after 
seven to attend a dinner to be held about half past seven ; that 
he received a 'phone message asking him to call at the resi- 
dence of Miss Wills ; that he at first "demurred" to going, but 
finally consented; and that he reached her home about "a 
quarter before eight" ; that he, being a stranger, was introduced 
to the patient by the Doctor ; and that she g^ve instructions for 
the will, the witness formulating the phraseology and writing 
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the will as the instructions were delivered; that the will was 
signed about eight-fifteen, and witness immediately left the 
house to return to the Club. 

The testimony of these witnesses is to the effect that the de- 
cedent gave clear instructions, without any prompting, recalled 
the names of all persons she desired to benefit, called attention 
to several errors in the text of the will when it was read to 
her, and that the changes on the face of the document — by in- 
terlineation and erasure — ^were made in accordance with her 
personal corrections. These witnesses also all concurred in 
asserting that decedent gave as a reason for leaving her broth- 
ers only $5, that it was "all they deserved, they ought to have 
come to see after these two old ladies long ago." And that she 
seemed to have "a peculiar antipathy" against her brother, 
Joshua, because he "ought to have been looking after them," 
— ^the testatrix and her mother. 

Much testimony was adduced evidently with the intention of 
endeavoring to show the exercise of undue influence, but this 
question was subsequently eliminated, as we have said, by the 
frank and considerate admission of counsel for caveators that 
the testimony when presented did not warrant the suspicion 
which had been conceived in the minds of the caveators. And 
it may here be not inappropriate to state that throughout the 
trial of this case great assistance was rendered the Register 
by the ability and learning displayed by counsel engaged on 
both sides in the submission of the relevant facts in evidence 
and the scholarly treatment of the disputed issues in their final 
arguments and briefs. 

Under the evidence, and the principle of law that a man may 
dispose of his property as he sees fit — even to the exclusion of 
near kindred — ^this will would appear to be a valid instrument 
of which probate ought to be granted. But some negative ele- 
ments of profound significance are present under pathological 
induction and practical demonstration. 

It seems clear from the testimony of the parties present that 
this decedent entered into coma about nine o'clock, not half 
an hour after the will was executed, and died without regain- 
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ing consciousness at nine-fifty; and under the precise state- 
ment of facts and the positive, practical and scientific position 
assumed by the physicians called as experts by counsel for 
the caveator, it would appear to be reasonable to extend a con- 
sideration of this case to an endeavor to ascertain whether there 
is evidence of the existence of any hallucination in the mind 
of the decedent at the time of the execution of the will ; and 
whether— even though her remarks appeared lucid — she "had 
a full and intelligent knowledge of the act she was engaged 
in, a full knowledge of the property she possessed, an intelli- 
gent perception and understanding of the disposition she de- 
sired to make of it, and of the persons and objects she desired 
to be the recipients of her bounty," as the criterion of testamen- 
tary capacity is stated in Wilson v. Mitchell, loi Pa. 495. 

Of course, the mere hypothesis of expert physicians should 
be received as having but little comparative weight when op- 
posed by a statement of actual conditions given by a reputable 
physician in charge of the patient ; but when those conditions, 
analyzed in conjunction with a knowledge of relative facts 
unknown to the attending physician, might warrant a proper 
conclusion ' regarding the mentality of the patient differing 
from the one held by him it would seem to present the precise 
condition contemplated by the law when expert testimony may 
prove of real importance and of great assistance to court as 
well as jury in the determination of a disputed fact, and meas- 
uring the degree of weight to be attached to other evidence in 
the cause. 

In general reasoning physicians admit that in theory it is 
logical to conclude that the mind of a patient suffering with 
interstitial nephritis — ^the specific form of Bright's disease 
present in this case — is colored or clouded in some degree be- 
cause of the toxic condition of the blood which, vitiated by 
the organic trouble in the kidneys, circulates through the sys- 
tem, and the influence of the tainted nourishment received by 
the brain must have a degenerative effect on the mental fa- 
culties. But it is asserted by some physicians that at times 
in practical experience the mind seemingly does remain abso- 
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lutely normal up until the supervention of the coma or uncon- 
sciousness that antecedes death. 

Adverting, however, to the specific testimony given in this 
case by Prof. Orville T. Horwitz, it was stated that in a large 
experience with the different forms of Bright's disease the 
witness had never seen a case "in the last stages where the 
mentality of the patient was such that they were competent to 
execute a will. Their mind is so overcome with the poison 
that it is by no means clear, and any statement that emanates 
from them would not be reliable. . . It produces 

hallucinations A patient may take a dislike to 

very close relatives. They may fear, for example, they are go- 
ing to be poisoned or injured by them." To a question based 
on the testimony of Dr. Phillips in the case at bar the witness 
answered that in his opinion such a person as described would 
not be "competent to know the objects of their bounty and the 
extent of their estate," and would not have a "sane mind. 
. . . . The patient's mind might appear to be clear in 
uremic poisoning, yet he might not be comptent to make a 
statement which was reliable." 

Michael J. Skilling, M. D., a local practitioner, who had 
known Miss Wills for many years, also stated that in Bright's 
disease, in the chronic form, invariably the mental powers "are 
weakened," and "hallucinations may be present, the patient 
may turn against those near and dear to them, and become vio- 
lent; as a rule the whole mental attitude is changed." This 
witness also stated that in his opinion, based on the facts as 
narrated by Dr. Phillips, "this decedent was not mentally able 
to execute an instrument like a will, and also, "in all my ex- 
perience I have never known a patient to die of chronic 
Bright's disease in which I considered their mental condition 
clear for several hours, and even days, and sometimes a week 
or more previous to death." 

This lady was about fifty-eight years of age, and had for 
many years been a saleswoman in department stores in Phila- 
delphia. It was testified that she went to Wanamaker's within 
the last four years and during that time her salary was fifteen 
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dollars a week; prior to that, her earning^ had been about 
eight dollars a week. This amount was patently insufficient 
to maintain her comfortably and leave a material surplus, yet 
we find her in possession at the time of her death of an es- 
tate valued at over $6,000, almost all in real estate. This 
seems to be partially explained by testimony to the effect that 
the mother of decedent had contributed $1,500, and the Rev. 
Joshua Wills over $1,500, for the purchase of the property; 
and that the other brothers had contributed some money, and 
had also aided by their labor as mechanics in enhancing the 
value of the estate. As a reason for these general contribu- 
tions it is alleged that there existed a family understanding 
between the decedent and the other members of the family that 
the real estate should be put in her name, but that it should 
be considered as a family possession to be enjoyed by herself 
and mother during the life of the latter, and a fair division to 
be made after her death. This is testified to by the mother 
and the brothers. If this testimony is credible, there was a pe- 
culiar lapse of normal reasoning in the attempt of this dece- 
dent to dispose of the entire estate in such manner as to utterly 
ignore her brothers, and giving her mother only a partial bene- 
fit therein. Her language betrayed, according to the testimony 
of the witnesses, resentment against her brothers in general, 
and a particular "antipathy" to Joshua E. Wills. Much evii 
dence was adduced, by the pastor of decedent's Church and 
business associates, to show the harmony and congeniality of 
this lady with the other members of her family, particularly 
em(rfiasizing her pride in and dependence upon her brother, 
Joshua E. Wills. Letters were offered and proved as having 
been written by decedent, addressed to him in affectionate 
terms, and bearing inherent evidence of concord and amity. 
This "antipathy" and resentment against the brothers was 
betrayed in the expression that five dollars "was all they de- 
served, as they ought to have come to see after these two old 
ladies long ago." 

She had been sick but one week, and notice thereof had not 
been sent to her brothers. If her memory was clear and her 
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mind capable of reasoning, she must have known this fact. 
But instead we find apparently a profound subjective depres- 
sion of spirits in the consciousness of the near approach of 
death — the morbid and absorbing thought that she was dying 
and her brothers were absent, the brain — rendered sluggish 
by the presence of the uremic poison not only incapable of con- 
ceiving the cause for their absence at a time so tragical to 
herself but fixed in the seeming hallucination of unfraternal 
conduct and gross neglect. 

Did her language refer to neglect of the brothers prior to 
her sickness? — ^There is no testimony of complaint made by 
decedent to this effect at any time; and there is testimony to 
show a constant interchange of amenities and of visits, of work 
bestowed upon the property by the brothers, and many gifts of 
money and jewelry to her by Joshua E. Wills — ^against whom 
her particular resentment was said to be most bitter. 

In Thomas v. Carter, 170 Pa. 272, it was said, "a man may 
be of sound mind in regard to his dealings in general, but he 
may be under an insane delusion and whenever it appears that 
the will was the direct offspring of the particular insanity, or 
monomania under which the testator was laboring at the very 
time the will was made, if it was the moving cause of the dis- 
position, and if it hadn't existed the will would have been dif- 
ferent, it ought to be considered no will, although the general 
capacity of the testator may be unimpeachable." 

Also in Carter's Estate, 29 W. N. C, 436, it is said that "a 
will which may be inferred to be the direct offspring of an in- 
sane delusion is invalid, though in all other respects — ^memory, 
judgment and ability to conduct business generally — ^the mind 
of the testator may appear to be unimpaired. The question 
as to mental condition is one of degree to be solved in each 
case by a jury." 

But in this case there is also some ground for the "impeach- 
ment" of the general mental "capacity." The testatrix was 
suffering with a progressive and insidious disease which finally 
clouds the consciousness, and this coma seems not to be, in the 
chronic form of Bright's disease, of abrupt occurrence; so 
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there would fairly seem tenable a logical deduction that an act 
performed only about one-half hour prior to the advent of un- 
consciousness was performed to some degree at least within 
the shadow preceding the total eclipse of the faculties. 

This, in conjunction with the seeming inconsistencies of her 
expressions of resentment regarding her brothers, and the di- 
rection for ignoring them in the will, would appear — if the 
testimony is deemed credible — ^to raise such a question of fact 
as to bring the case within the province of a jury to determine 
whether or not in their opinion the decedent possessed testa- 
mentary capacity at the time of the execution of the will in 
question. 

It is not for this court to speculate how a jury would de- 
termine the questions nor even how the Register if a juror 
would find. The established test is whether in the event of a 
verdict against the will a trial judge after a careful review of 
the whole evidence would sustain the verdict. Knauss's Ap- 
peal, 114 Pa. 10. Herster v. Id., ii6 Pa. 612. I am quite 
clear such a verdict if found upon the testimony in this case 
would not be disturbed. 

Therefore, it is ordered and decreed that a precept for an is- 
sue devisavit vel non be granted to the Court of Common 
Pleas to test the validity of the instrument offered for probate 
as a last will and testament of Mary A. J. Wills, deceased. 
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TURNER'S ESTATE. 

Decided December 17, 1903. 

(i) Wlhere from the paper offered for probate it appears that death is 
to operate as a transfer of the gift to the beneficiary indicated therein, and 
that the instrument was executed in order to insure the benefit of the gift 
to the legatee at a time when the testator should be incapable of personal 
action, such document contains all the essential elements of a testamentary 
disposition and is entitled to probate notwithstanding its extreme infor- 
mality. 

(2) The strong tendency of the courts is to construe wills as uncon- 
ditional ; and if by reasonable interpretation the language can be regarded 
as meaning that the testator referred to the contingent event as the reason 
merely for making a will rather than as a condition to its operation as such, 
it will be held unconditional. 

Raymond MacNeille, for the petitioner. 

Upon the question of probate of informal writings as wills, 
counsel cited Fosselman's Appeal, 2 Outerbridge 159; Sulli- 
van's Estate, 130 Pa. 342; and Sponsler's Appeal, 107 Pa. 95. 
Upon the question of the interpretation of wills, upon their 
face contingent or conditional, counsel cited Verner v. Henry, 
3 Watts. 385; Brownfield v. Brownfield, 12 Pa. 136; Rose's 
Estate, 28 Pitts. L. J. 188; Fosselman's Estate, supra; Mor- 
row's Appeal, 116 Pa. 440; and Todd's Case, 2 W. & S. 145. 

George K, Cross, for the caveator. 

The want of formality and the absence of the ordinary in- 
dicia of a will are not the most vital defects of the paper under 
consideration. The gift of $150 is expressly coupled with the 
condition "if I should die sudent." It has been uniformly 
held both in England and in this country that a testamentary 
gift subject to a condition precedent is invalid upon the failure 
of the condition. Todd's Will, (1841) 2 W. & S. Pa. 145; 
Morrow's Appeal, (1887) 116 Pa. 440. 

Opinion. — Letters of administration on the estate of Abbie 
A. Turner, deceased, were granted on the sixteenth day of 
May, 1900, to Charles T. Bair, nominee of the son and sole 
party in interest under the intestate law. 

On the twenty-second of June, 1903, a petition for citation 
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directed to the administrator to show cause why an alleged 
will of decedent should not be admitted to probate was filed 
by Sadie Wallace. v 

The text of the document offered is as follows : 

"Monday, 23rd, April, 1900. 
"Sadie Wallace: — 

"If I shuld die sudent I want you to have a hundred and 
fifty dolars. 

"Abbie Turner. 
'Witness : Lilue A. Wallace, 
'April 23rd, 1900." 






Two objections to the probate of this paper are raised by 
counsel for administrator. First, that the informality of the 
document is so extreme that to consider it as a testamentary 
writing would be transcending even the liberal construction of 
the statute of wills and adjudged cases relative to the subject. 

We cannot ag^ee with this contention. A will is the disposi- 
tion of real and personal property to take effect after the death 
of the testator, and its form has no significance if the obvious 
purpose is apparent. Innumerable cases could be cited to this 
effect, but we need only refer to Knox's Estate, 131 Pa. 220, 
in which case the will was in the form of a letter. Kissecker's 
Estate, 190 Pa. 476; Gaston's Estate, 188 Pa. 374. 

In this paper, which was proved to be entirely holographic, 
a testamentary gift is made if the testatrix should "die sudent." 
Her death was to operate as a transfer of the gift; her lan- 
guage contemplates death, and to insure the benefit to her 
legatee at a time when she should be incapable of personal ac- 
tion she executed a document containing her instructions. 
These conditions seem to embrace the essential elements of a 
testamentary disjwsition. The paper shows evidences of il- 
literacy, but its clear intent appears to demand its recognition 
as a valid testamentary instrument. 

The second objection is on the ground that at best it is only 
a contingent or conditional will, its efficacy to depend upon the 
condition that the testatrix should "die sudent." 

17 
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Conditional wills have received much consideration both in 
England and America, and the cases are at decided variance. 
The question is, "whether the language of a given will is con- 
ditional or whether, without imposing a condition, it recites 
the circiunstances which induced the testator to make a will." 
Page on Wills, 66. "The strong tendency of the courts is to 
construe wills as unconditional if there is any room for doubt. 
If by reasonable interpretation the language can be regarded 
as meaning that the testator referred to the contingent event 
as the reason merely for making a will, the will is not condi- 
tional." Brown v. Concord, 33 N. H. 285; Cody v. Conly, 27 
Grat. (Va.) 313; In re Porter L. R. 2, P. & D. 22 and 24: 
"The court is to put itself as nearly as may be in the position ot 
the testator, and then determine his intent, looking at the will 
as well as possible from his standpoint." Gardner on Wills, 72. 

The English and American cases cited by counsel for the ad- 
ministrator relating to conditional wills have a uniformity 
which appears to build up a powerful argument, but there is a 
peculiar and dominant distinction between all of those cases 
collectively and the case at bar. In those cases the condition 
invariably was one, the failure of which could be demon- 
strated, such as the testator's physical return from a journey, 
such return being the contingent test on which the operation of 
the will was dependent. But in this case we have the more 
difficult proposition of endeavoring to divine the understand- 
ing by the testatrix of the term "die sudent." Sudden death 

m 

is, necessarily, a relative term. Such an event may be called 
sudden under one combination of circumstances which under 
other conditions might be considered as of slow approach. 
This document was executed, according to the testimony, while 
the testatrix was in perfect health. Must we presume that 
she intended it only to operate if some instantaneous and fatal 
calamity descended upon her? Such an hypothesis regarding 
the poise of mind of the testatrix would appear to be most un- 
reasonable. It is evident that she wanted this beneficiary to 
have the legacy, and to prevent her own death intercepting 
the fulfilment of her desire she executed this document. This 
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would appear to be the only logical significance of the term to 
her. The fear that death might occur to frustrate her intended 
munificence appears to have been the regnant "motive" for 
making the will. We think the "uncertainty of life" alone was 
in her mind, somewhat in the nature of the expression used in 
Tarver v. Tarver, 9 Pet. U. S. 174, where the language used 
was, "being about to take a long journey and knowing the un- 
certainty of life," etc., which will was held to be unconditional. 

Of course there are also cases in which even the physical 
failure of the condition was held to be no absolute proof of 
failure of intent, and the wills were held not to be contingent, 
such as the words, "should anything happen to me before I 
reach St. Louis," etc.. Ex parte Lindsay, 2 Bradf. N. Y. 204; 
and, "If I get drowned this morning, March 7, 1872, I be- 
queath," etc., French v. French, 14 W. Va. 458. 

But these cases like those cited by counsel for administrator 
have merely some analogy and no precise similarity to the 
case at bar, and go to far greater lengths in the assumption of 
an unconditional intent upon the part of the testator than is 
necessary in the present instance. 

This testatrix lived for two years after the execution of the 
paper, and died after an illness of about two weeks. She made 
no attempt to obtain the paper from the possession of the 
daughter of the beneficiary to whom the testatrix had entrusted 
its custody during that time, nor did she revoke the document 
by the execution of any subsequent testamentary writing. 

The intent of the testatrix is the ruling element, and we 
cannot conceive such intention on her part to have been that 
the paper should operate only upon the contingency of instan- 
taneous death under a severely literal interpretation of the 
words, "die sudent," but we must conclude that the testatrix 
used the term relatively, as expressive of her motive for exe- 
cuting the paper, and not as a condition upon which its opera- 
tion was dependent. 

It is, therefore, ordered and decreed that the will be admit- 
ted to probate, it having been proven by two witnesses ac- 
cording to the requirements of the statute, and that such will 
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be annexed to the letters of administration already granted in- 
asmuch as the account of said administrator a{q)ears to be 
ready for adjudication, and the interest of the beneficiary under 
this paper is not sufficient to warrant the revocation in favor of 
herself of the letters heretofore granted. 
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ECKSTEIN'S ESTATE. 

Decided December 23, 1903. 

(i) The burden of proof in the contest of a -will on the ground of un- 
due influence rests upon those alleging it, and in order to shift the burden 
under the rule of Cuthbertson's Appeal, 97 Pa. 163, it must appear, first 
that the alleged testator was "weak in mind, whether arising from age, 
bodily infirmity, great sorrow or other cause," and second, that the will or 
codicil in question vfzs procured through the instrumentality of a confi- 
dential adviser who received a large benefit under it. 

(2) Where not the slightest degree of mental impairment is shown, and 
the alleged confidential adviser appears neither to have 6tood in such re- 
lation to the decedent nor to have taken any substantial benefit under the 
instrument drawn with her aid, the burden rests upon the caveator to pro- 
duce evidence of undue influence which might serve as a basis for a ver- 
dict against the will which could not be set aside. 

James Collins Jones, for the proponents. 

This case is not within the rule of Wilson's Appeal, 99 Pa. 
545, cited by counsel for the caveators, because there is no evi- 
dence of any mental weakness upon the part of the testatrix 
and because there is no evidence that the codicils in question 
were written or advised by the beneficiaries under them. 

See Friend's Estate, 198 Pa. 363; McEnroe v. McEnroe, 
201 Pa. 477. There is an entire absence of evidence of any 
undue influence in this case. See Robinson v. Robinson, 203 
Pa. 400, 432, 434. 

Peter M. MacLaren, for the caveators. 

Where a testator, when in undoubted health of body and 
mind, executed a will by which he bequeathed and devised all 
his property to his relations, and, subsequently, when suffering 
from great physical infirmity, executes another will, through 
the procurement or instrumentality of a trusted friend and ad- 
viser, whereby the provisions of the former will are radically 
altered and a substantial benefit given to the friend and ad- 
viser aforesaid, a proper case is presented for the court to grant 
an issue to determine whether undue influence has not been ex- 
erted to procure the execution of the last will. Wilson's Ap- 
peal, 99 Pa. 545 ; Delafield v. Parish, 25 N. Y. 9; B'igelow's 
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Jarman on Wills, (6th Am. Ed.) 68; Ree's Estate, ii W. N. 
C. T7\ Thompson's Will, 13 Phila. 403; Redfield on Wills, 
515; Boyd V, Boyd, 66 Pa. 283 ; Cuthbertson's Appeal, 97 Pa. 
163; Yardley z/. Cuthbertson, 108 Pa. 395; Yorke's Estate, 
185 Pa. 61 ; Adams's Estate, 10 Dist. Rep. 237; Scattergood v. 
Kirk, 192 Pa. 263; Dale's Appeal, 57 Conn. 133. The requis- 
ite mental qualification to make a will might exist and be en- 
tirely consistent with such a degree of weakness, or such pecu- 
liarity, as would make the party an easy victim of fraud and 
improper influence. Shailer v, Bumstead, et cU., 99 Mass. 112. 

Opinion. — Mary F. Eckstein, the decedent, was the widow 
of John Eckstein, former clerk of Common Councils. Some 
time after her husband's death and about four years prior to 
her own decease, she took up her residence with Mrs. Harriet 
J. Roller at 1703 North Eighteenth Street, in this city. It 
appears that both Mrs. Roller and her husband had been in- 
timate friends of the Ecksteins for many years ; and although 
the decedent paid Mrs. Roller for her board, it is evident, from 
the testimony, that she was not a mere boarder in the com- . 
mon acceptation of the term, but that her position was rather 
that of a member of the household in which she had found a 
welcome and comfortable home. 

On November 25th, 1902, Mary Eckstein executed a will, 
the validity of which is not contested, in which, after making 
a number of small bequests, she directed the residue of her 
estate, consisting of real and personal property amounting up? 
wards of $12,000.00, to be divided into two equal parts, one 
part to be distributed among her husband's brothers and sis- 
ters, share and share alike ; and the other, equally among her 
four cousins who were her only surviving kin. In December 
of the same year she was taken ill with grippe, followed by 
catarrhal fever, which in turn aggravated an old tumor, con- 
fining her to her bed after the first week in January and re- 
sulting in her death on March 2, 1903. 

The present contest is over the validity of certain codicils to 
the will of November 25th ; the first of these is dated Febru- 
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ary 7th, 1903, and bequeaths to Mrs. James C. Roller "for 
kind attention to me during my sickness, all the money I have 
coming to me in the Seventh and Walnut Saving Fund," which 
is shown to amount to about one thousand dollars. This codi- 
cil was duly signed by the decedent and by two subscribing wit- 
nesses, both of whom testified that the testatrix was, to the 
best of their knowledge, of sound and disposii^ mind and 
memory at the time of execution. 

The two other codicils, bear the date of February 14th, 
1903 ; the first, after two or three smaller bequests of personal 
articles to Mrs. Roller and Anna Spencer, gives the latter 
and to each of Mrs. Roller's four children the sum of one hun- 
dred dollars "for kind attention and care for the past and dur- 
ing my sickness.'' The second codicil provided that all that 
the decedent had, by her will of November 25th, devised to 
Mary E. HoUenbach, in the event of the latter's death should 
be held in trust for her granddaughter, Sadie HoUenbach. 
Both these codicils were also duly signed by the decedent and 
by two subscribing witnesses, who testified with undubitable 
certainty to the testamentary capacity of the testatrix. 

The codicil of February 7th was written and signed under 
the following circumstances: On the morning of the day on 
which the codicil was executed, the decedent asked Mrs. Lillian 
May Doyle (Mrs. Roller's married daughter) to do some 
writing* for her. Mrs. Doyle secured pen and paper and at 
Mrs. Eckstein's dictation wrote a form of codicil substantially 
the same as the codicil in question. The decedent, however, 
disapproved of this when it was read over to her, saying : "Now 
that does not exactly suit me; you write again, take another 
sheet of paper." She then dictated the codicil which was sub- 
sequently signed. Dr. Moore, her physician, coming in later 
the same day, he and Anna Spencer, who was called into the 
room, witnessed the decedent's signature, and at her request 
subscribed their names to the instrument. It further appears 
from the testimony that Mrs. Doyle and Anna Spencer, neither 
of whom are in any way benefited by the execution of the codi- 
cil, were the only persons who saw the decedent prior to the 
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dictation of the codicil on the morning it was written. It is 
also to be noted that the paper was written, signed and wit- 
nessed at the initiative of the decedent, who was very positive 
in all her directions, even to the extent of insisting that the 
codicil be rewritten because, due to the omission of a few 
words explanatory of her reasons for making the bequests — 
it did not "exactly suit" her. These circumstances are hardly 
consistent with the allegation of an undue influence operating 
as a "present constraint" at the time of making the testament. 
The codicils of February 14th were written by Mrs. Roller, 
who, aside from an unimportant bequest of a watch chain and 
a fur collarette, was not a beneficiary under either of them, at 
the request of Mrs. Eckstein who on several prior occasions 
had expressed a desire and intention to leave to each of Mrs. 
Roller's children and to Anna Spencer a small pecuniary 
legacy as a token of her appreciation of their kind care and at- 
tention during her illness. After the drafting of the codicil, 
Mrs. Roller showed no undue haste to secure immediate exe- 
cution, but the paper was put away into the decedent's de^, 
and the next day, or possibly the day thereafter, when Mrs. 
Reall and Miss McCord were present, it was brought out at the 
direction of the decedent, signed by her and then by the visi- 
tors, at her request. Particularly significant is the fact that 
the other codicil dated February 14th, written and executed at 
the same time, indicates a train of thought entirely uncon- 
nected with the bequests to the Roller family nor one in which 
any of them could have a shadow of interest ; it relates solely 
to the terms of the will of November 25th and providing for 
a further disposition of the property there devised upon a con- 
tingency not contemplated by the language of the will itself. 
That the testatrix should simultaneously with the making of 
the codicil contested on the ground of undue influence by the 
beneficiaries under the will, also make and subsequently exe- 
cute another codicil whereby the terms of the original will are 
kept in mind and amplified, is a circumstance tending to rebul 
the contention that such codicils were procured by influence 
unduly exercised to secure a disposition of her property in a 
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manner opposed to the provisions of the original will and in 
forgetfnlness of it. 

The evidence adduced to establish undue influence fails 
wholly and absolutely to meet the burden of proof which rests 
upon those alleging it. The mere fact that Mrs. Roller did not 
notify all the decedent's relatives of her illness, is hardly 
compromising in view of the fact that she offered to send for 
some of them, but that Mrs. Eckstein refused to sanction the 
proposals, and, apparently, not without reason, for the evi- 
dence shows that many of the decedent's relatives, especially 
her husband's kin, were not especially attentive to her. Thus 
Horatio Eckstein, a brother-in-law of the decedent, confessed 
on the witness stand that he had not visited her since her hus- 
band's death. Another of her relatives, Mary HoUenbach, 
living in Reading, Pennsylvania, was notified of her serious 
illness, and, without visiting testatrix, wrote a letter in which 
she naively, to say the least, told Mrs. Eckstein what she 
should leave her in the event of her death. It is true that Mrs. 
Roller, at the request of the decedent, in writing to Mrs. Hol- 
lenbach told her to spare herself the expense of a trip from 
Reading to this city ; but such injunction would have little ef- 
fect in face of a real and s)rmpathetic interest in a dying 
cousin. So also Mary T. Whitney claimed that she had not 
been notified of her cousin's illness, but she also admitted that 
she visited the decedent on February 27th, and finding her a 
"d)ring woman," she did not return to make further inquiry 
until March 2d, the day of Mrs. Eckstein's death; nor does 
it appear that she herself notified any of the relatives in the 
meantime. 

The caveators also introduced evidence by which it was at- 
tempted to show that the decedent was dissatisfied with her 
surroundings in the Roller household and that she considered 
the board paid by her to be excessive. To this end it was 
testified that the decedent on various occasions declared that 
the table was poor and that she was displeased with other 
minor details. But it also appears that these declarations were 
always supplemented by the statement "but they will take care 
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of me when I am sick," making it evident that despite some 
few inconveniences, fancied or real, to which decedent may 
have been subjected, she nevertheless considered herself among 
kindly disposed friends who would care for her when the ne- 
cessity arose and whom she had no intention of leaving, es- 
pecially in view of the fact that none of her relatives, so far as 
the testimony shows, offered to give her a home, but rather 
urged her to stay with Mrs. Roller. 

The attempt to show inattention and lack of care on the 
part of the Rollers during the illness of the decedent also 
failed completely ; the evidence tending rather to indicate a de- 
gree of solicitation and concern unusual in persons not of the 
same blood as the sufferer. Although left alone part of the 
night during the earlier stages of her illness, there were al- 
ways persons within call, and a simple method of summoning 
them was provided. Later on, Anna Spencer remained with 
the decedent at night until a trained nurse was engaged. 

Some stress was laid upon the fact that Mrs. Whitney was 
not permitted to see Mrs. Eckstein when she called on the sec- 
ond of March. It appears, however, that she was merely ad- 
vised that the nurse thought it best that no one see the pa- 
tient, who was in extremis; but that no objection to her seeing 
the dying woman was otherwise made and apparently no re- 
quest by Mrs. Whitney as next of kin for permission to attend 
the decedent. 

Attention was also directed to the circumstance that when 
Mrs. Mary J. Nichols, a friend of the decedent, called at the 
Roller residence on February i6th, the day on which the cod- 
icils dated February 14th, were probably executed, she was 
kept waiting some time before she was allowed to enter the 
decedent's room in which Mrs. Reall and Miss McCord, the 
subscribing witnesses to those codicils, and Mrs. Roller were 
all present. Mrs. Nichols also testified that shortly after her 
arrival, the other three women went out of the room and left 
her alone with the decedent for an hour and a half, and, fur- 
ther, that when she was about to leave, Mrs. Roller informed 
her that she had been doing "some writing" for the decedent. 
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It is hardly probable that persons who had just succeeded in 
obtaining a testamentary disposition from a testatrix, by the 
exercise of undue influence, would so willingly leave the person 
lately coerced, alone with a friend who they had every right 
to suppose would never have countenanced the exercise of 
such undue influence, for over an hour and a half immediately 
following the procurement of the instrument alleged to hav^ 
been improperly obtained. Still less is it probable that one 
of them would so frankly have told that friend that she had 
been writing for the decedent, if the latter's signature had just 
been obtained in the improper and unlawful manner alleged. 
So that, not only does the evidence fail to convince the Regis- 
ter that the execution of these codicils was procured by undue 
influence, but on the contrary is equally, if not more, consis- 
tent with testamentary disposition wholly uncontrolled by any 
other mind than that of the decedent herself. 

But the caveators contend that under the circumstances of 
this case, the burden of proof is shifted upon the proponents 
who, under the principle of Cuthbertson's Appeal, 97 Pa. 163, 
and Wilson's Appeal, 99 Pa. 545, must affirmatively show that 
the codicils were drawn and executed free from the exercise 
of any undue influence or constraint. 

The facts of this case, however, do not bring it within the 
principle of the decisions relied upon. In Cuthbertson's Ap- 
peal, supra. Chief Justice Sharswood stated the rule to be that 
"where the alleged testator is shown by evidence to be weak in 
mind, whether arising from age, bodily infirmity, great sor- 
row, or other cause tending to produce such weakness, though 
not sufficient to create testamentary incapacity and the person 
whose advice has been sought and taken, receives a large ben- 
efit under the instrument propounded as a will, it must be af- 
firmatively shown that the alleged testator had full under- 
standing of the nature of the disposition contained in it. The 
general rule undoubtedly is that testamentary capacity and 
knowledge bf the disposition made are presumed. Where the 
testamentary capacity is perfect, fraud or undue influence must 
be shown. In such case, the undue influence must be such as 
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to destroy the freedom of will of the party or, at least, very 
much to impair it. But not so in the case of an old infirm and 
mentally weak man disposing of his estate in favor of his con- 
fidential adviser." 

The principle there enunciated was affirmed without quali* 
fication in Wilson's Appeal, supra, and may be taken to be a 
correct statement of the law as laid down in the Pennsylvania 
cases. In order to bring the case under consideration, within 
the rule contended for by the caveators, it would have to ap- 
pear, first, that the alleged testatrix was "weak in mind, 
whether arising from age, bodily infirmity, great sorrow, or 
other cause ;" and second, that the will or codicil was procured 
through the instrumentality of a confidential adviser who re- 
ceived a large benefit under it. The evidence in this case, how- 
ever fails to establish the slightest degree of mental impair- 
ment arising from any cause whatever. Both the physician 
who attended the decedent, and the trained nurse, each of 
whom were by experience more or less qualified to judge of her 
mental condition, testified that up to within a very short time 
before her death her mind and powers of reason remained ex- 
ceptionally vigorous and entirely unaffected by the ravages of 
disease. The testimony of several other witnesses is to the 
same effect and that Mrs. Eckstein was a woman of the most 
pronounced and positive ideas and not at all easily influenced. 
Thus Dr. Moore in his testimony said: "I have always con- 
sidered Mrs. Eckstein a woman of very positive ideas and not 
by any means easily influenced — very fixed in her ideas — 
very determined." 

Moreover, the evidence fails to establish that the codicils 
were procured by confidential advisers who took large bene- 
fits under them; neither Mrs. Doyle nor Mrs. Roller were 
shown to have stood in such relation to the decedent, and 
neither of them took any benefit, certainly no substantial bene- 
fit, under the codicils which they respectively, wrote at the de- 
cedent's directions and not procured by them as a result of 
their own solicitations or influence. 

Were the verdict of a jury, under the evidence in this case. 
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to be found against the will, the trial judge could not do other- 
wise than set it aside. No substantial dispute, therefore, ex- 
ists which, under the law, can or ought to be submitted for the 
determination of a jury. 

The petition praying for the award of an issue devisavit vel 
non is dismissed, and it is hereby ordered and decreed that the 
last will and testament of Mary F. Eckstein, deceased, dated 
November 25th, 1902, as well as the codicil to said last will 
and testament, dated February 7th, 1903, and also the two 
further codicils to her said last will and testament, dated Feb* 
ruary 14th, 1903, be, and the same are hereby admitted to pro- 
bate and Letters Testamentary thereunder gpranted to Thomas 
Nichols, the executor named in said will. 
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MAGUIRE'S ESTATE. 

Decided December 31, 1903. 

Where upon contest of a will on the grounds of testamentary incapacity 
and forgery, the preponderance of the proponent's testimony, most of it 
entirely disinterested, over that produced by the caveator, much of which 
was tinged vrith interest, was so great as to leave no latitude for a verdict 
against the will if rendered by a jury, the caveat was dismissed. 

C. B. D. Richardson, for the petitioner. 

Counsel cited: Will of Kate L. Laudy, 85 Supreme Court 
Reports 78 Hun 479 (New York) ; Tawney v. Long, 76 Pa* 
106 (1874); Englert v. Englert, 198 Pa. 326 (1901); Rob- 
inson V. Robinson, 203 Pa. 400 (1902) ; Grubbs v. McDonald, 
91 Pa. 236; Taylor v. Trich, 165 Pa. 586. See p. 604; Vogle- 
song Estate, 196 Pa, 194; Shaver v. McCarthy, no Pa. 339 
(1885); Wilson V. Mitchell, loi Pa. 495 (1882); McPher- 
son's Appeal, 11 Atlan. 205; I. O. O. F.'s Appeal, 127 Pa. 
269; Wright's Estate, 202 Pa. 395; Hunsberger's Estate, 11 
Monty. 165; McKinney v. Nolf, 9 Cent. 804; Wilson v. Leer, 
127 Pa. 371; Taylor v. Sutherland, 24 Pa. 333; Travis v. 
Brown, 43 Pa. 9. 

George S. Graham and Joseph /. Gilfillan, contra. 

Counsel cited Cochran v. Young, 104 Pa. 333 ; Rowland v. 
Evans, 6 Barr 435 ; Broe v. Boyle, 108 Pa. 76; McCay v. Clay- 
ton, 119 Pa. 138; Wall V. Wall, 123 Pa. 552. 

Opinion. — Robert H. Maguire died in St. Joseph's Hos- 
pital, Philadelphia, November 20th, 1902, and a paper dated 
March 15th, 1900, alleged to be his last will and testament is 
now offered for probate by Elizabeth M. Ardis, a sister of de- 
cedent, executrix and one of the beneficiaries thereunder. 

A caveat against the probate of this alleged will was filed 
by Dora A. Kreidler, another sister of decedent, upon the al- 
legations : First, "That at the date of the said paper writing 
the said Robert H. Maguire was not of sound disposing mind, 
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memory and understanding." Second: "That the signature 
thereto alleged to be that of Robert H. Maguire is a forgery.*' 

At the time of his death the decedent, who had never been 
married, left surviving him two sisters, Elizabeth M. Ardis 
and Dora A. Kreidler, both referred to in the will, and a num- 
ber of nieces and nephews, children of decedent's brother and 
sisters, among whom is Kate Maguire, a niece, who is also 
mentioned in the will. 

There is but one subscribing witness to the will, Robert Mc- 
Millan, who testified that he had been acquainted with the 
decedent for many years, and in constant interchange of 
friendly and business relations with him; that the decedent 
a few days before the i6th of March, 1900, had asked the wit- 
ness to draw a will for him, and the witness promised to do 
so, designating the afternoon of the i6th of March, 1900, as 
a time when he would be at leisure for the purpose; that de- 
cedent called at the home of the witness on the afternoon oi 
that date, gave explicit instructions for the will, which were 
reduced to writing by the witness in the form of the instriunent 
now offered for probate; that the testator signed the will at 
that time in the presence of the scrivener, who also wrote his 
name thereafter as a subscribing witness; the will was then 
delivered into the custody of the decedent, who carried it away. 
This witness also testified to the perfect soundness of mind 
of the testator at the time of the execution of this instrument. 

Stewart P. Wharton, president of the Central Ice Company, 
of which Robert H. Maguire was a director up to the time of 
his death, testified that he had seen the decedent sign checks 
and notes in the transaction of the business of the company, 
and he identified the signature to the will as the genuine signa- 
ture of the decedent 

Elizabeth Cassidy, a tenant living in one of the properties 
owned by the decedent, also identified the sig^nature to the will 
a? that of Robert H. Maguire, her knowledge having been de- 
rived from seeing Mr. Maguire receipt her rent book during 
the most of the term of her tenancy of about six years immedi- 
ately before the death of the decedent. 
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The first objection of the caveator is on the ground of the 
mental incapacity of the decedent, and testimony was ad- 
duced in an attempt to show that the decedent for the last ten 
years was addicted to the excessive use of liquor under the 
influence of which his mentality had degenerated generally, 
and particularly that he had suffered from an attadc of delir- 
ium tremens a few days prior to the date of the alleged will, 
and that he was in a "muddled" condition for some days there- 
after, including the i6th of March, 1900, on which date the 
alleged will is said to have been executed. 

We may immediately eliminate any consideration of de- 
cedent's general capacity, for even the witnesses on behalf of 
caveator admitted that up to the time of his last sickness, which 
was of comparatively short duration, before his death he per- 
sonally supervised the repairs of his five properties, collecting 
his rents and receipting therefor. Many disinterested and 
reputable witnesses were called to prove his ability to make con- 
tracts regarding his properties, to preside as an officer in the 
societies with which he was connected, to act in his capacity as 
a director of an ice company, to attend to his financial affairs 
in the banks in which he had deposits, etc. 

The inquiry therefore narrows itself down to a period im- 
mediately covering the date of the alleged will. 

In this particular, James Kreidler, husband of the caveator, 
testified that Robert Maguire was "drinking habitually, and 
had a bad attack of delirium tremens about that time." That 
he first "noticed it about the loth of March, 1900." That Ro- 
bert Maguire came to the home of the witness on the evening 
of the 1 2th with "his eyes flaring and wild," and during the 
evening, while in company with the witness, had hallucina- 
tions, the precise nature of which it is immaterial to repeat in 
detail. On the thirteenth of March, the witness states he called 
at the home of the decedent and purchased "a quart of rum" 
for him at his request. On the fourteenth the decedent came 
to the place where the witness worked, with two tramps, and 
wanted to introduce them as his friends. The witness states 
that he sent the decedent home because he was in a "muddled 
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condition/' On the fifteenth the witness called at the home of 
Robert Maguire, and was told that he had been in bed all day. 
He went upstairs and found Maguire asleep in bed. Further, 
that the decedent didn't "draw a really sober breath" during 
that month of March. 

Frances W. Kreidler, daughter of contestant, in corrobora- 
tion of the previous witness, her father, testified that on the 
evening of the twelfth of March, 1900, Mr. Maguire called at 
her home, and while there imagined that he saw faces look- 
ing at him from the wall, and was in an intensely nervous con- 
dition owing to the effects of intoxication. Also that she, the 
witness, went to the home of the decedent, "shortly after the 
fifteenth of March, 1900," and found him suffering from de- 
lirium tremens and the hallucinations incident thereto. 

To this testimony is added that of Charles H. Schock, M. D., 
who was called to attend the decedent in the early part of 
April, 1900, and found him to be "suffering from delirium 
tremens, he was in a tremulous condition, and also had a cold 
on the chest at the time." 

This is the material testimony upon the basis of which it is 
urged that it would have been impossible for the decedent to 
be mentally capable of making a will on the fifteenth of March, 
1900. 

The testimony, however, regarding this period as given by 
witnesses for the proponent is in direct contravention of the de- 
duction of counsel for the caveator. 

In the first place, Robert McMillan, the scrivener, an en- 
tirely disinterested witness, avers the mental capacity of the 
testator at the time of the execution of the will ; the wife and 
daughter of the scrivener who saw the decedent at their home 
on the visit of the latter for the purpose of having the will 
drawn, corroborate the testimony of McMillan as to the ap- 
parent sobriety and sanity of the decedent. Mrs. Ardis and 
Kate Maguire, sister and niece respectively of the decedent, 
with whom the latter had made his home for ten years, also 
testified that during that month of March they had not seen 
him under the influence of liquor, and that his mind was per- 
fectly clear. 

18 
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Andrew M. Vautier testified that the decedent had bor- 
rowed ten dollars from him on March sixteenth, 1900, and that 
on that occasion he went with the decedent to the theatre in the 
evening, being* in his company from half past seven until a 
quarter of twelve ; that the decedent had spoken of the fact at 
that time that he had made his will ; that the decedent repaid 
the ten dollars about a week after the date on which it was 
borrowed, and at that time again decedent spoke of the fact 
that he had made his will and left "the biggest portion" of his 
estate to his sister. 

Henry E. Wiley, M. D., testified that he was called to at- 
tend decedent on March 19th, 1900, and found him suffering 
from a cold and bronchitis, and that the decedent "talked ra- 
tionally and was not then suffering from the influence of li- 
quor, and was not nervous beyond the ordinary degree, and 
was not suffering from any hallucinations." This witness fur- 
ther testified that had the decedent suffered from mania a potu 
on the twelfth of March, the effects would have been apparent 
on the 19th, when witness called at his home. 

The preponderance of this testimony over that produced by 
the caveator in this particular is so great as to leave no lati- 
tude for reasonable doubt of the physical and mental capacity 
of the testator to execute a will on the sixteenth of March, 
1900, if so inclined and, therefore, the case of the caveator, so 
far as it rests on testamentary incapacity must fail. 

Relative to the question of forgery, we have the testimony 
of James Kriedler, husband of contestant, his daughter, and 
several nephews of the decedent, all more or less familiar with 
his handwriting, and all more or less interested parties, who 
declare that in their opinion the signature to the will is not the 
genuine signature of Robert Maguire. These witnesses 
showed no expert ability in the comparison of handwriting, all 
being from non-professional vocations, and most of them 
would be directly or indirectly benefited by the refusal of the 
Register to probate this will. 

Concerning the authenticity of the signature we have the 
positive testimony of the scrivener, an entirely disinterested 
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person, to the effect that he actually saw the testator sign his 
name to the paper ; the testimony of several other entirely dis- 
interested business associates of the decedent who had often 
seen him write, to the effect that in their opinion the signature 
is genuine, and the testimony of Mrs. Ardis, (an interested 
party, it is true, and yet as credible as the interested wit- 
nesses on behalf of caveator) who had taught the decedent to 
write. In addition we have the testimony of Webster A. 
Melcher, Esq., an expert in hand- writing, who stated his be- 
lief in the genuineness of the signature to the will after a com- 
parison between that and admittedly genuine signatures of the 
testator. 

Some testimony was adduced in an endeavor to show that 
the scrivener denied the existence of a will after the death of 
the decedent, but the testimony on this point was conflicting 
and uncertain, and was contradicted by witnesses on behalf of 
the proponent. This particular point, however, becomes rela- 
tively immaterial in the consideration of the entire evidence 
in the case, which in the Register's opinion is insufiicient to 
sustain a verdict against this will if rendered by a jury. 

It is accordingly ordered and decreed that the caveat be 
dismissed and that the instrument of writing dated March 
fifteenth, 1900, offered for probate as the last will and testa- 
ment of Robert H. Maguire, deceased, be and the same is 
hereby admitted to probate and letters testamentary thereon 
be granted to Elizabeth M. Ardis, executrix therein named. 
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CROSETTrS ESTATE. 

Decided December 31, 1903. 

Where testamentary incapacity is alleged, the burden of proof is upon 
those alleging it to overcome the legal presumption of capacity by show- 
ing that the testator at the time he executed the testament did not fully 
know and realize the nature and extent of his property, those who were 
the natural objects of his bounty, and the disposition he desired to make of 
his earthly possession. Mere proof of physical weakness coupled with im- 
pairment of mental vigor is not sufficient. 

Evan B, Lewis, for the proponent. 

"A person possesses testamentary capacity when he has a 
knowledge of the act he is engaged in, knows the property of 
which he i^ possessed, and the disposition he intends to make 
of the property." Shaver v, McCarthy, no Pa. 339. The 
proof of testamentary incapacity must relate to the very date of 
the paper propounded as a will. McCuUough's Will, 35 P. L. 
J. 169. "Testamentary capacity is said to be the normal con- 
dition of a person of full age, and the absence of this condi- 
tion must be affirmatively established by positive evidence by 
those who allege the contrary." Grubbs v. McDonald, 91 Pa. 
236. "Testamentary capacity or incapacity at the time of the 
execution of a will is presumed to have continued to the time 
of the execution of a codicil." Thomas's Estate, 20 W. N. C. 
336. On the question of the right of the Register of Wills 
to grant an issue, counsel cited Wainright's Estate, 3 W. N. C. 
458 ; Kauffmann v. Long, 2 W. N. C. 695 ; DePuy's Estate, i 
W. N. C. 212; Shaw's Estate, Idem, 332. The fact of the 
testator's residing in the family of the object of her bounty is 
not even prima facie evidence of undue influence. Wood's 
Estate, 13 Phila. 236. 

Edwin C, Nevin, for the caveator. 

The courts have held that the demand for an issue is of 
right, provided: (a) There is a material fact in dispute, and 
(b) If contestant's evidence taken by itself is sufficient to sus- 
tain a verdict. Cozzen's Appeal, 61 Pa. 196 (1869); De- 
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Haven's Appeal, 75 Pa. 337 (1874) ; Harrison's Appeal, 100 
Pa* 459 (1882); Schwilke's Appeal, 100 Pa, 628 (1882); 
Knauss's Appeal, 114 Pa. 10 (1886) ; Sharpless's Estate, 134 
Pa. 250 (1890); Miller's Estate, 166 Pa. 98 (see p. 109) 

(1895). 

Opinion. — Christofero Crosetti, for many years the pro- 
prietor of a fruit stand, and who had accumulated by great 
thrift and industry, a fortune of twenty thousand dollars and 
upwards, died on the 22d day of October, 1903, at the ad- 
vanced age of seventy-nine years. His wife, who had been his 
faithful helpmate, died in November, 1902. Her death un- 
doubtedly produced in the testator a considerable change phy- 
sically and to some extent mentally, a result not at all unusual 
nor to be tmexpected. His family of five children with the 
exception of one married daughter, who broke up her own 
household, and came to live with her father to care for him in 
his declining years, was scattered and lived from him apart. 
In January of this year the testator contemplated a trip abroad, 
and it would appear from an analysis of the evidence that he 
thought it wise to make his will prior to undertaking the 
journey. It appears that he sought the advice of an old and 
trusted friend, and as a result of his conference with the latter, 
a reputable attorney, John M. Boileau, was consulted, to whom 
the testator gave clear and precise instructions as to his de^ 
sires, which were carefully committed to writing, and upon a 
subsequent occasion the will drawn by Mr. Boileau was on the 
28th day of February, 1903, duly executed. It was shown 
that the decedent was not thoroughly familiar with the Eng- 
lish language, and that he was assisted in the giving of his in- 
structions by his friend, Mr. Cuneo, and his son, Joseph Cro- 
setti, who interpreted from Italian into English his statements 
to Mr. Boileau. The execution of the will took place at the 
office of Mr. Cuneo, his friend, in the presence of the lawyer 
who drew the will, the said Cuneo and Frank Cuneo, Jr., who 
on that occasion acted as interpreter and translated with care 
and detail the document prepared for testator's signature. 



284 PROBATE CASES. 

Opinion. 

In this will, after bequeathing one hundred and fifty dollars 
for masses, and twenty-five hundred dollars to his daughter, 
Rosa Biggi, who lived with him, and assisted in his care, he 
left the balance of his estate to his three sons. No mention 
was made in the will of his daughter, Louisa Retaliatta, the 
caveator, but it appeared that he had previously in his lifetime 
presented her with a house, the value of which was equal to 
the bequest made in the will to his remaining daughter, Rosa 

Biggi. 

The contemplated trip abroad was abandoned by the testa- 
tor for reasons which would appear to be unimportant in the 
consideration of this case, but doubtless it was in part due to 
his declining health. 

He became ill in May, and though physically suffering with 
the disease which on the 22d day of October, 1903, terminated 
in his death there is no sufficient evidence to show that his ill- 
ness caused any distinct impairment of his mental faculties 
other than those entirely natural changes from advancing 
years. 

The caveator in this case has advanced two contentions 
against the probate of this will : Firstly, alleging want of tes- 
tamentary capacity. And, secondly, that the execution of the 
will was procured through the undue influence of testator's 
son, Joseph Crosetti. 

Consideration of this case so recently concluded involved the 
examination of the voluminous testimony consisting of up- 
wards of three hundred pages and the briefs of counsel, and it 
is a matter for regret that the Register is unable to find ade- 
quate time prior to the expiration of his term of office on the 
fourth proximo to set forth an exhaustive analysis of the evi- 
dence and in point of fact to do more than very briefly state his 
ultimate conclusions. 

The burden of proof in this case is concededly upon the 
caveator to overcome the legal presumption of testamentary 
capacity, and I Mo not find in the testimony any satisfactory 
evidence to contravene this legal and natural presumption. 
Giving the testimony of the caveator its fullest force, it 
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scarcely rises to the dignity of a scintilla, and I am very 
strongly of the opinion that it fails to establish that the testa- 
tor at the time he executed the testament did not fully know 
and realize the nature and extent of his property, those who 
were the natural objects of his bounty, and the disposition he 
desired to make of his earthly possessions. 

The omission of a bequest to the caveator was fully and 
amply explained by the clear and unrefuted testimony of dis- 
interested witnesses that the gift to her during his lifetime 
equalled the bequest made to his other daughter, and was the 
full share of the bounty he desired to extend to her. 

It is scarcely worth while to consider the circumstances sur^i 
rounding the execution of the codicil to the will, which makes 
no practical change in the disposition of his property, and was 
according to the evidence made wholly in pursuance of an idea 
that the omission to mention the caveator's name might in- 
validate his will, and consequently the only provision of the 
will is to bequeath to her the nominal sum of twenty-five dol- 
lars. 

This codicil was executed on the first day of August, 1903, 
when testator's physical condition was much weakened by the 
progress of his disease. But even at that time there is no ade- 
quate basis for finding that he had not testamentary capacity, 
although there was unquestionably impairment of his mental 
vigor. We therefore dismiss with these brief comments the 
allegation of unsoundness of mind. 

Concerning the other contention of the caveator that the 
will was procured through the undue influence of testator's 
son, Joseph Crosetti, the evidence is wholly insufficient. The 
share of this son is not greater than the share of his brothers 
and his having been added as an executor seems to have been 
due to the desire of the testator's friend, Mr. Cuneo, who 
declined to undertake the trust without the joinder of some 
member of the testator's family. 

There is no seriously controverted proposition of law which 
requires citation of authorities, and it might well be said that 
the Register agrees with those set forth in both of the briefs 
submitted. 
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The whole question resolves itself to the application of the 
well-settled test fixed by the Supreme Court as the only guide 
for the determination of probate questions of this kind, — 
were the verdict of a jury to be rendered against the validity 
of this will upon the evidence adduced would such verdict be 
sustained upon a review of the whole testimony ? I am clearly 
of the opinion tha,t it would not. 

It is therefore ordered and decreed that the caveat filed in 
this case be dismissed, and that the will of Christofero Cro^ 
setti, dated February 28th, 1903, and the codicil thereto dated 
August ist, 1903, be and the same are hereby admitted to pro* 
bate, and that letters testamentary thereunder be granted to 
the executors therein named. 
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Decided January 2, 1904. 

(i) Where insanity has been legally established prior to the time of 
the execution of the will, the burden of proof is upon the proponents to 
show that the will was executed during an undoubted lucid interval. 

(2) The requirement of proof upon the proponent is not alone to es- 
tablish lucid intervals, but that this lucidity of mind existed at the very 
time of the execution of the will. 

(3) The presumption of law is that each subscribing witness by affixing 
his name to the will as witness thereto testifies that at the precise time of 
execution of the will the testator was of sound mind. 

(4) Opinion evidence is often helpful, particularly in the absence of 
direct evidence of the conditions immediately surrounding the execution 
of wills. But such evidence based upon hypothesis cannot be permitted to 
destroy or even weaken the effect of the affirmative evidence based upon 
facts established by the credible testimony of witnesses who were present 
and saw and heard all that took place, who positively and without the 
slightest doubt testify to the capacity of the testator to make a will and 
whose testimony derives the added force of expert knowledge of a degree 
not in any wise less than that claimed for the opinion experts. 

John G. Johnson, for proponent. 

Vivian F. Gable, John K. Andre and Henry F. Walton, for 
the caveators. 

"Testamentary incapacity may result either from mental de- 
rangement accompanied by delusions or from mental imbe- 
cility, and imbecility of intellect, though short of insanity has 
been held sufficient for that purpose." Shaver v. McCarthy, 
no Pa. 339; Bus well on Insanity, p. 4; Regina v. Bishop, 14 
Cox, C. C. 404; Mannin v. Ball, Smith & Batty, 183. In de- 
termining testamentary capacity, cases of unsoundness result- 
ing from dementia or loss of mind are considered exceptions 
to the rule which made delusion the test of insanity. Regina 
V, Shaw, L. R. i C. C. 145; American Seamen's Friend So- 
ciety V. Hopper, 33 New York, 619; Buswell on Insanity, p, 
21. A condition of insanity in Henry Draper existing in 
1872 as well as prior thereto having been shown, this condition 
under the law is presumed to have continued. Harden v^ 
Hays, 9 Pa. 151; Hoope's Estate, 174 Pa. 373. "When in- 
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sanity has once existed and a subsequent act of its subject is 
alleged to have been done in a lucid interval, it must be shown 
that capacity existed at the very time of the doing of the act." 
Buswell on Insanity, p. 210, 211 ; Grabill v. B'arr, 5 Pa. 441 ; 
Harden v. Hays, 9 Pa. 151; Saxon v. Whitaker, 30 Alabama 
237 ; Thomas's Estate, 20 W. N. C. 336. "Where the party, 
says Mr. Redfield, "to be benefited by the will has a controlling 
agency in procuring its formal execution, it is universally re- 
garded as a very suspicious circumstance, and one requiring 
the fullest explanation. If there is any evidence which raises 
such a presumption and shows the onus, it is a question for 
the jury; and however slight and in themselves insufficient 
in an ordinary case, the circumstances would have been, there 
is no error on the part of the judge in calling the attention of 
the jury to them." Boyd v. Boyd, 66 Pa. 283; Redfield on 
Wills, p. 515; Armor's Estate, 154 Pa. 517; Darlington's Es- 
tate, 147 Pa. 624; Scattergood v. Kirk, 192 Pa. 263. "If the 
jury find that the testamentary dispositions in the will are un- 
natural and unjust, that circimistance may be taken into con- 
sideration by the jury with other evidence in the case in pass- 
ing upon the question of undue influence." Robinson v. Rob- 
inson, 203 Pa. 407, et seq. "Asstmiing testamentary capacity 
to have existed, it was perfectly proper for the court to admit 
the evidence as tending to show weakness of mind with relation 
to the management of her business and estate." Yorko's Es- 
tate, 185 Pa. 61; Logan's Estate, 195 Pa. 282; Harrison's 
Appeal, 100 Pa. 458; Reichenbach v. Ruddach, 127 Pa. 564. 
Failure of memory is sufficient to create testamentary inca- 
pacity if it extend to the immediate family or property of the 
testator. Wilson v. Mitchell, loi Pa. 503; VanAlst v. Hun- 
ter, 5 Johns. Chancery 148. 

Opinion. — This is one of the cases which have been con- 
cluded before the Register within such a comparatively short 
period before the expiration of his term of office, that I have 
hesitated whether to decide it merely by the entry of a formal 
decree, or to add a brief statement of the reasons which induce 
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my decision, though such statement at best could do but scant 
justice to the issues involved in this rather unusual case with 
its sing^ar combination of circumstances. 

The care with which the able and learned counsel on both 
sides have presented the questions involved, and the import- 
ance of those questions, impelled me to adopt the latter course. 

Henry Draper was bom in the year 181 1, Little has been 
shown in the testimony as to his early life, other than that he 
lived with his father in the rural portion of Philadelphia, to- 
gether with his family; that he was always of retiring and 
rather morose habits and disposition — almost a recluse; that 
he was, however, dignified, and courteous in his general de- 
meanor and of a studious nature. It further appeared that he 
was a sufferer with chronic dyspepsia, which produced periodi- 
cal attacks of profound depression, physical and mental, and 
that during these periods of depression he was considered to ba 
mentally irresponsible. It also appeared that at least two other 
members of his family, brothers, were mentally afflicted and at 
some time were inmates of the Friends' Asylum for the In* 
sane. The evidence further discloses that when the father of 
Henry Draper died in 1865 he divided his estate among his 
children, and that while leaving the shares of two brothers of 
Henry Draper in the care of trustees, he bequeathed and de- 
vised Henry's share to him absolutely, this when Henry Draper 
was at the age of 54 years. In 1866 after the death of the 
elder Draper, the present testator's condition became so aggra- 
vated that upon the application of his brother Robert and the 
certificate of two reputable physicians who certified that he 
was insane, he was committed into the care of the Friends' 
Asylum for the Insane, his specific ailment being denominated 
chronic melancholia, which manifested itself in recurrent at- 
tacks of profound depression. He remained as an inmate and 
patient in the Institution until 1867, when he left it and went to 
reside with his sister, Mrs. Speakman, in Camden, New Jer- 
sey, and remained with her until she broke up house keeping in 
1872 or thereabouts, when upon the renewed application of 
Robert Draper, his brother, he was again accepted into the 
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care of the Friends' Asylum for the Insane, as an insane pa* 
tient, suffering from the ailment already indicated, and where 
he continued as a patient until the year 1889, when in the 
month of September according to the asylum records he was 
discharged as a patient, being then at the advanced age of 78 
years. 

It further appears that when thus discharged instead of leav- 
ing the institution he voluntarily continued to remain a resi- 
dent in the asylum, with the purpose as alleged by proponents 
of continuing as his home the place which had become en- 
deared to him by long years of association and habit, and where 
he found surroundings in accord with his tastes, formed by 
continued isolation from the outer world. 

And it is further in evidence that after 1889 he was re- 
garded as a voluntary boarder in the institution and as was 
measurably so before was given the freedom of the place and 
the liberty to come and go as he pleased, and that he took his 
meals at the private dining table of the officers and medical 
corps of the institution. 

The will in controversy was executed by Henry Draper on 
June 8th, in the year 1889, shortly before his record discharge, 
and (as alleged) while he continued as a voluntary resident of 
the institution. The will disposes of the bulk of his property 
to the three children of his sister, Mrs. Speakman, the only 
other dispositive provision being a legacy of twenty thousand 
dollars to the Friends' Asylum, the amount of testator's estate 
being upwards of one hundred and fifty thousand dollars. 

The caveators are two nephews, (children of a deceased 
brother John), whom it would appear the decedent never knew 
or personally met until the year 1889, and from the father of 
whom, (testator's brother), there had existed an estrangement, 
by reason, so it is alleged, of his marriage against the wishes 
of the rest of the Draper family, and that this estrangement 
extended as well to other members of that family. 

The will was executed cotemporaneously with a most 
searching and careful expert examination of the mental con- 
dition of the testator by an eminent alienist, and authority in 
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mental diseases — Dr. Horatio C, Wood, who was called upon 
at the instance of the Philadelphia Trust Company for an ex- 
pert opinion as to the ability of Henry Draper to execute a 
valid receipt to the Trust Company for his property, the trans- 
fer of which to him was made necessary by the death of Robert 
Draper, his brother and attorney in fact, who had made the 
said Trust Company his depository and which corporation was 
called upon to deliver this property to William W. Allen, the 
substituted attorney in fact of Henry Draper — ^said delivery 
being only legally possible through Henry Draper himself. 

The exhaustive opinion given at that time by Dr. Wood to 
the Philadelphia Trust Company, for which he acted was to 
the effect that Henry Draper was at the time of his examina^ 
tion in the month of June, 1889, enjoying an interval iree 
from the depression to which he was periodically subject and 
was fully capable of transacting business and executing the 
necessary receipt. 

The will as already stated, was executed not only in the 
presence of Dr. Horatio C. Wood, but also of Dr. William 
Pepper, whose standing and eminence in his profession is un- 
challenged, and also in the presence of Dr. John C. Hall, an- 
other experienced alienist who at the time was the superin- 
tendent of the Friends' Asylum, and under whose care Henry 
Draper was and had been for a considerable time. 

In 1892 while the residence of the testator continued in the 
Friends' Asylum he executed a codicil to his will, written in 
his own handwriting, and containing apt dispositive language 
in which he directed the income of five thousand dollars to be 
paid to one Mary Eagen, who appears to have been a nurse of 
decedent, and the principal after her death to follow the dis- 
position of his general residuary estate, and further providing 
that if any of his three nephews who were his residuary lega- 
tees should die without children before liis own death, the 
share they. would have taken should go to their brothers. 

This codicil has but one subscribing witness, Carrie Searle. 

This substantially is a narrative of the more important 
events connected with this case. As stated before, time does 
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not permit an exhaustive analysis of the testimony of the vari- 
ous witnesses produced. But a most thoughtful consideration 
of the evidence submitted impels me to the conclusion that 
while the form of disease from which Henry Draper appar- 
ently suffered, was not wholly attended with the ordinary and 
usual manifestations and results of an acute form of lunacy, 
and while it appears he seemed to fully realize that his ailment 
required the attention and treatment of those skilled in men- 
tal diseases, and that, therefore, there may be room for the con- 
tention of proponent that this testator was, notwithstanding 
his admission as an insane patient into the Friends' Asylum, 
never wholly insane and that, therefore, this case does not fall 
within the rule applicable to lunatics ; yet to all practicable in- 
tents and purposes and in legal contemplation he was beyond 
reasonable doubt established to be what is known in law as a 
lunatic with lucid intervals and I prefer to treat the case from 
that point of view. 

I, therefore, sustain the contention of the caveator, which 
I apprehend may be considered as not being seriously disputed 
by the proponent, that insanity having been legally established 
prior to the time of the execution of the will, the burden of 
proof is under the circumstances upon the proponents in this 
case to show that Henry Draper executed the will and codicil 
in question during an undoubted lucid interval. Has this bur- 
den been successfully sustained by the proponent? 

If the testimony of Dr. Horatio C. Wood, Dr. Chase — ^also 
one of the most expert alienists and present superintendent of 
the Friends' Asylum, Doctors Edgerly and Evans called by the 
proponent, who were also at some time during Henry Dra- 
per's residence at the institution, connected with it, and all of 
whom had opportunity to personally observe the testator, and 
all of whom except Dr. Wood, were in more or less constant 
association with him, and in a measurable degree likewise the 
testimony of Dr. George Hale, called by caveator — is to be 
believed and credited, there would seem to be no latitude for 
reasonable or proper doubt that except at times when directly 
suffering from the depression to which he was periodically sub- 
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ject, the testator was lucid, rational, free from all delusions 
and entirely capable of transacting business and comprehend^ 
ing business affairs. 

This testimony was fully corroborated by proponent's other 
witnesses, among whom were Richard L. Ashhurst and Charles 
A. Lagen, well known members of the Bar, whose testimony 
is most convincing, as well as by Annie E. Spiers, Carlisle Mc- 
Namee, attendants at the asylum, and William E. Speakman, 
one of the beneficiaries under the will ; and still further by cer- 
tain documentary evidence showing testator's comprehension 
of his business affairs, and a letter written by him in 1898 
when 87 years of age, which indicates remarkable mentality in 
a man of those years, and a finely poised and cultured mind. 

The nature of the burden of proof above adverted to is well 
stated in the opinion of Mr. Justice Rogers, in Harden v. Hays, 
9 Pa. 162, as follows: 

"It certainly imposes no hardship to require that under such 
circtmistances evidence of the most unexceptionable kind and 
character bearing on the very act of disposition and confined to 
the time of execution should be given. Stringent rules only 
can protect persons placed in this melancholy condition. It is 
much better in this country at least where the law makes an 
equal distribution of estates that a person should die intestate, 
than to expose them to the risk of imposition and fraud at the 
instance of persons interested to deceive them." In Harrison 
V. Rowan, 3 W. C. C, Rep. 586, Washington, J., says: "The 
soundness of the testator's mind is to be judged of from his 
conversation or from his actions at the time the will is made, 
or from both taken together .... and although evi- 
dence of the state of his mind and of his bodily health before 
and after that time may be given in order to shed light upon 
its condition at that period, still such evidence is not otherwise 
to be regarded. For although it should be proved that at a 
prior or subsequent date he was incapable of making a will 
from the effect of a temporary cause, such as fever and the 
like, it will not follow that he was so when the will was exe- 
cuted." 
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Further citation of authority is unnecessary after this clear 
statement of the law to show that the requirement of proof 
upon the proponent is not alone to establish lucid intervals, 
but that this lucidity of mind existed at the very time of the 
execution of the will. 

In the testimony of Dr. Horatio C. Wood, both as an at- 
testing witness to the will and his unchallenged position as an 
authority in mental diseases, supplemented by the evidence 
which is added by the presumption of law that by subscribing 
their names as witnesses to the testator's will Dr. Wm. Pep- 
per, now deceased, \s^ose reputation and skill in medical 
science will long endure and Dr. John C. Hall, the experienced 
alienist and then superintendent of the Friends' Asylum, each 
of whom thus testified that at the precise time of execution of 
the will testator was of sound mind — ^the Register finds that 
clear, exact and convincing proof of the testamentary capacity 
of the testator at the very time of the execution of the will 
necessary to legally establish the existence of a lucid interval, 
which if uncontradicted would seem decisive of the question 
raised. 

How has the caveator met this proof? 

He calls twelve witnesses : Mrs. Maroney, who did not see 
testator since 1865; Dr. J. C. DaCosta, who did not see him 
until 1891, two years subsequent to the making of the will; 
Dr. George Hale, who has been already alluded to; William 
Mowbray, who was called simply to show insanity of testator's 
brother; George I. McLeod to prove record reports of the 
Friends' Asylum — as to testator's condition at the asylum, 
which in March, 1889, was reported as stationary; and three 
nurses of the asylum, none of whom were employed there un- 
til five years or more after the making of the will. In addi- 
tion the caveator was examined, and was the only one of the 
witnesses called on his behalf who claimed to have seen testator 
during the year 1889. While his testimony does not in any 
way with reasonable certainty cover the period of the making 
of the will, and its value is very little greater than that of the 
witnesses just adverted to, it will be noticed with some more 
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detail. He says that accompanied by an elder brother he vis- 
ited his uncle, Henry Draper, the testator, at the asylum, in 
the early summer of 1889; that he had never seen his uncle 
before, and then and there introduced himself for the first time. 
The meeting took place in the reception room of the asylum 
where testator after being ushered in by some one connected 
with the institution, was left alone with his nephews. He did 
not appear to be very communicative with them and apparently 
manifested little or no desire to engage in conversation or to 
indicate that the visit was in any wise welcome. The nephews 
spoke about some of their own financial matters, asked his opin- 
ion concerning investment of money, and also interrogated him 
concerning his own investment: to all of which he made no 
answer. Caveators deduced from this that testator was by 
reason of his mental condition unable to answer. This visit 
was brief, and at its termination it appears testator failed to 
invite them to call again. 

It was not until 1891, about two years thereafter, that John 
H. Draper, caveator, again saw his uncle, being accompanied on 
this occasion by Dr. J. C. DaCosta, then a young practitioner, 
which call had for its object the making of an examination into 
the mental condition of the testator. On this occasion Mr. 
Draper, while slightly more communicative, was yet reserved, 
even reticent, and refused to enter into discussion of his finan- 
cial affairs; and caveators alleged that he at that time denied 
possession of certain securities to Dr. Da Costa, which it was 
shown he possessed. And in response to queries relating to 
his securities replied substantially that Mr. Allen had these 
matters in charge — which undoubtedly was in no sense a de- 
lusion, but in strict accord with the fact. It is also claimed 
that on the occasion of this visit he did not remember that he 
had met his nephews two years previously, and that he failed to 
remember having a brother, John H. Draper, the father of 
the caveator. The latter paid a third visit to his uncle three 
or four years subsequent to the second visit, had a very brief 
conversation with him, and when he asked the testator whether 
he still possessed his Lehigh Valley stock, he answered, "I 
don't know. You will have to ask Mr. Allen." 

19 
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When it is remembered that this nephew was never per- 
sonally known to testator, and that a family estrangement ex- 
isted between the testator and his brother, (father of the wit- 
ness), his reticence is not necessarily evidence of insanity, but 
might be considered quite the reverse. Especially is this true 
as to that part of the conversation relating to testator's pro- 
perty and affairs. 

This testimony is, in the opinion of the Register, legally in- 
sufficient to overcome the positive and affirmative evidence of 
the proponent concerning the capacity of the testator on June 
8, 1889, when he made the will. If the caveators, therefore, 
have a right to an issue devisavit vel non, for which they 
pray, it must be found in the evidence of the four physicians 
who were called on their behalf as experts to give their opinion 
as such experts on hypothetical statements of fact, and who 
when examined were of the opinion that not only was Henry 
Draper, the testator, insane, but he could not have enjoyed a 
lucid interval at the time he executed his will, nor at any other 
time. 

Three of the four physicians never saw Henry Draper, the 
fourth, Dr. J. C. Da Costa, saw him once for about a half 
hour two years after the making of the will. 

The value of such opinion evidence depends largely upon the 
nature of the particular case where its introduction is sought. 
In questions of testamentary capacity it is often helpful, par- 
ticularly in the absence of direct evidence of the conditions 
immediately surrounding the execution of wills. 

Such evidence when offered, however, to contradict the 
credible testimony of witnesses who were present and saw and 
heard all that took place, who positively and without the slight- 
est doubt testify to the capacity of a testator to make his will, 
cannot be permitted to destroy or even weaken the effect of the 
affirmative and primary evidence based, not upon hypothesis, 
but upon knowledge and presence, upon sight arid hearing, 
upon the faith of which largely human affairs are regulated 
and adjusted. 

These witnesses concluded that because melancholia so long 
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continued usually superinduced secondary dementia, in which 
condition of insanity there are no lucid intervals, that it waa 
impossible for Henry Draper in June, 1889, when he executed 
his will, to have enjoyed a lucid interval. But the medical 
evidence in this case of those who saw or attended testator, if 
it proved anything at all, establishes with undubitable certainty 
that pathologically Henry Draper's case was an exception to 
the rule that melancholia of long duration develops into secon- 
dary dementia, and that throughout the whole of Mr. Draper's 
confinement in the asylum he had prolonged periods of mental 
health or legally speaking, lucid intervals, and never delusions. 
This uncontradicted testimony proves with equal certainty that 
the opinion experts called by caveator were mistaken, unless 
mere opinions of men — ^be they never so eminent — ^based upon 
hypothesis, are to prevail over the established facts, and in this 
case over facts established not alone by witnesses who saw 
and observed, but whose testimony derives the added force of 
expert knowledge of a degree not in any wise less than that 
claimed for the opinion experts. 

Having reached this conclusion it follows as a natural and 
legal result that the proponents in this case have fully met and 
sustained the burden which the law casts upon them of show- 
ing that at the time that Henry Draper executed the last will 
and testament here in question, his mind was free from all 
indications of insanity, and that he had a normal and intelli- 
gent apprehension of the act in which he was engaged. 

Were the verdict of a jury to be rendered against the va- 
lidity of this will upon the evidence adduced, it would be clearly 
against its preponderating weight, and could not be sustained. 

Therefore under the well-established authorities in Pennsyl- 
vania there cannot be said to be any substantial fact in dispute, 
which should be determined by a jury — Eddey's Appeal, 109 
Pa. 406, and many other cases. 

I might well repeat what was so well said by Judge Ashman 
in his opinion in the case just cited refusing the issue, and 
which was affirmed on appeal : "We are averse to the taking 
from a complainant of the opportunity to submit his contro- 
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versy to a jury, but upon the proofs before us, which from 
their volume we may safely assume to be exhaustive, we are 
convinced that a verdict for the proponents would be sustained, 
and we, therefore, dismiss the petition for an issue." 

Concerning the validity of the codicil to his will made by the 
testator in 1892, it is sufficient here to say that caveators, hav- 
ing failed to invalidate the will, there would be an absence of 
legal interest which would entitle them to question the pro- 
visions of the codicil, although the same reasons which have 
led the Register to his conclusion in the one case, in his opinion 
apply equally to the other. The caveat filed in this case must, 
therefore, be dismissed, and it is now ordered and decreed that 
the last will and testament of Henry Draper, dated June 8th, 
1889, and codicil thereto, dated October 14th, 1892, be and the 
same are hereby admitted to probate, and that letters testa- 
mentary thereunder be granted unto William White Allen, ex- 
ecutor. 

Note. — ^Appeal to the Orphans' Court dismissed. See O. 
C. Phila. Co., April Term, 1904, No. 228. Affirmed by Su- 
preme Court, 215 Pa. 314. 
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WILLING'S ESTATE. 

Decided January 2, 1904. 

(i) Instruments which are intrinsically inconsistent with a final testa- 
mentary act, and which upon their face seem to negative a completed tes- 
tamentary disposition, can only be established as valid wills by the clear 
evidence of two competent witnesses; but instruments which are not in- 
consistent with such a final testamentary act, but which, judging from their 
language alone, may have, or may not have been intended as a posthumous 
disposition, may be established as wills by evidence which falls short of 
the statutory requirement in proof of execution. 

(2) Probate will not, therefore, be granted of a paper which on its face 
is the opposite of dispositive being merely a letter and the copy thereof, ad- 
dressed to an attorney directing him to draw up a codicil according to its 
terms, on the testimony of but one witness, who is the sole beneficiary 
thereunder coupled with the endorsement, "Copy of codicil to my will," 
written upon the envelope enclosing the document, in itself so equivocal 
that even reading it in connection with and as part of the paper in question 
the necessity of proving its testamentary character by extrinsic evidence 
still remains. 

(3) Where the testimony of the sole witness produced by the propon- 
ents of the alleged codicil is counterbalanced by the testimony of the wit- 
ness produced by the contestants the discussion of the case is reduced to 
the purely legal question whether the documents offered constitute a will 
in the absence of extrinsic evidence ; and where on their face they are in- 
consistent with a testamentary intent that question must be decided in the 
negative. 

Henry D, Paxson, Alexander Simpson, Jr., and Francis 
Shunk Brown for proponent of codicil. 

A paper in itself a good will was headed "Notes of in- 
tended settlement by W. W." This was held not to indicate 
a deliberative act or even to raise an ambiguity. White v. 
Pollock, 7 App. C, 400 (H. of L.) A paper in itself a good 
will was headed "This is not meant as a legal will but as a 
guide." Held not a will. Ferguson-Davie v. Same, 15 Prob. 
Div. 109. Testator left a paper headed "Hd of inst ts to my 
Solr r, J. Lee, to add to my will the codicil following:" Just 
before the signature were the words, "This is my last will and 
testament." It was endorsed "Mem m to J. Lee — will — Octr. 
II, 34." Testator declared to several that he had made pro- 
vision for certain persons, who were mentioned in this paper 
and not in the former wills — that a paper would be found. 



300 PROBATE CASES. 

Argument 

and to a witness in Oct., '34, that he was then writing his will. 
Held, entitled to probate. Decedent wrote to his attorney re- 
questing him to draw a will, and stating what provisions he 
desired. It was shown by two witnesses that decedent de- 
sired that paper to be probated, referred to it as a good will, 
and spoke of cases in which letters had been held to be wills. 
Probate was ordered. Scott's Estate, 147 Pa. 89. A duly ex- 
ecuted instrument described as instructions for a will may 
have effect as a will if it appears that it was intended to take 
effect in the absence of a more formal instrtunent. Bone v. 
Spear, i Phillim. 345 ; Torre v. Castle, i Curt. 303 ; Barwick 
V. MuUings, 2 Hagg. 225; Hattat v, Hattat, 4 Hagg. 211. 

George Wharton Pepper and George Tucker Bispham, in 
behalf of St. Mark's Church. 

If the paper on its face shows that the author did not in- 
tend it to be a final testamentary act, strong and indubitable 
evidence must be produced that such was his intention ; other- 
wise the court will hold that the author of the instrument was 
looking forward to some future act at the time of execution, 
that he did not act animo testandi. See Mathews v. Warner, 
4 Vesey Jr. 186; Coventry v. Williams, 3 Curteis 787 (1844). 
"A paper merely expressing an intention to instruct a solicitor 
to prepare a will making a particular disposition of property 
will not be admitted to probate in the absence of evidence of 
intention that such paper should have a testamentary opera- 
tion." I Jarman, 25 (6th Ed.). Under the rule laid down in 
the Pennsylvania courts the animus testandi is an equally es- 
sential element as under the English cases above cited. The 
fact that the writer of the letter in the present case was look- 
ing forward to a future act must be borne in mind as an essen- 
tial fact. Stein v. North, 3 Yeatts 324 (1802) ; B'amet's Ap- 
peal, 3 Rawle, 14 (1831); Murry v. Murry, 6 Watts, 356 

(1837). 
The contestant submits that, having shown that the alleged 

codicil is not testamentary in form, the burden of proof is on 

the proponent to prove that the testator intended it to so oper- 
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ate. I Redfield on Wills, 172; Coventry v, Williams (Supra) ; 
Will of Louisa Rorer, 7 Phila. 524 (1870) ; Sunday's EstatCj 
167 Pa. 30 (1895). 

Without confessedly abandoning the contention that the en- 
dorsement on the envelope is alone sufficient in this case, the 
proponent of the alleged codicil impliedly minimizes its im- 
portance by seeking to discharge the burden of proof by means 
of oral testimony. 

Even if the Register can reach the conclusion that the tes- 
tamentary intention of the proponent tends to show a present 
testamentary disposition made on June 17th, it nevertheles'3 
follows that probate of the codicil must be refused, because the 
letter or the copy thereof must be proved by two witnesses to 
have been declared by the testator to be his will. The Act of 
1833, section 6, provides that every will shall be proved by the 
oaths or affirmations of two or more competent witnesses, 
or such will shall be of no eflfect. Section 48 provides, no 
will in writing, concerning any real estate shall be repealed, 
nor shall any devise or direction therein be altered, otherwise 
than by some other will or codicil in writing, or other writing 
declaring the same, executed and proved in the same manner 
as is herein before provided. When the paper is on its face 
testamentary in character, all that is necessary for the two 
witnesses to prove, is execution and publication by the testa- 
tor; when, however, as in the present case, the instrument al- 
leged to be a codicil, is not on its face testamentary, it be- 
comes necessary to prove by two competent witnesses that the 
paper in question is, and was intended to be, the will of the 
author thereof. The animus testandi must be proved by two 
witnesses. Hock v. Hock, 6 S. & R. 47; Derr v. Greenwalt, 
76 Pa. 239; Comb's Appeal, 105 Pa. 155; Sunday's Estate 
(Supra) ; see also the opinion of the court in Kisecker's Es- 
tate, 190 Pa. 476. "It is true that these are cases which 
recognize the doctrine that testamentary intent is an essen- 
tial link in the chain of evidence necessary to establish a will, 
and like any other fact must be established by two witnesses. 
The cases of Scott's Estate and Sunday's Estate (Supra) may 
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be instanced. But an examination of these cases and all others 
to like effect will show that this nile obtains only when no 
testamentary intent is derivable from the instrument itself, 
indeed, only in cases where the nature and form of the instru- 
ment are inconsistent with such intent. Under such circimi- 
stances where extrinsic evidence is relied upon exclusively to 
show that the instrument was intended to operate as a will it is 
not difficult to understand why the statutory requirements are 
held applicable." But it is now proposed to go far beyond 
Scott's Estate and establish the testamentary character of a 
document on the testimony of one witness only, and that wit- 
ness the sole beneficiary under the document in question. It 
ib true that an attempt is made by the proponent to make the 
testator himself a second witness by again bringing forward 
the endorsement upon the envelope made in the testator's hand- 
writing. But this argument, while specious, is really based 
on a fallacy. If the endorsement on the envelope is of itself 
sufficient to give testamentary form to the documents, then no 
witnesses at all are necessary to prove that the testator de- 
clared the document to be his will. 

Opinion. — ^J. Sperry Willing, of 1429 Spruce street, Phila- 
delphia, died August i6th, 1903, at Piatt Cove, N. Y. By a 
formal will dated June nth, 1902, the validity of which is not 
disputed, and which upon proof of execution was duly admit- 
ted by the Register to probate, the decedent's Spruce street 
residence is devised to the executor upon trust to sell the prop- 
erty, and pay over the proceeds to St. Mark's Church. There 
were also offered for probate at the same time as the will, 
certain other papers, the legal sufficiency of which as effecting 
a testamentary disposition is contested. The documents in 
question consist of a letter written by the decedent to his at- 
torney, Mr. Zantzinger ; a copy of that letter also written and 
signed by the decedent: and the envelope in which the copy 
was enclosed, and on which were endorsed, in the decedent's 
handwriting, the words, "Copy of Codicil to my Will." The 
text of the letter and copy reads thus : 
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"Dear Ernest: — "June 17th, 1903, 

"I would like you to add a codicil to my will as follows : 
"I leave the house and lot 1429 Spruce street, also the con- 
tents of the house to Elizabeth Ely. Make it as strong as pos- 
sible, as I wish her to have them. 

"Will you have this done as soon as possible, and let me 
know that I may sign it at once. 

"Yours truly, "J. Sperry Willing." 

The handwriting and signature of the decedent are not de- 
nied, and the single question now before the Register is 
whether any of the contested instruments or all of them taken 
together, constitute a valid codicil under the law of Pennsyl- 
A'ania. 

The only witness produced by the proponents of the alleged 
codicil was Miss Ely, the sole beneficiary thereunder. Ac- 
cording to Miss Ely's testimony she was engaged by the dece- 
dent in January, 1902, as housekeeper and companion, in 
which capacity she resided with him continuously until his 
death. The first conversation in which the deceased signified 
an intention of making her a beneficiary under his will occur- 
red in October of 1902, after the decedent's return from Platte 
Cove, where he had been spending the summer. The witness 
testified that on that occasion Mr. Willing said "he wanted to 
do something" for her, that she "had been very kind to him, 
and very good to him, and made his home comfortable and 
pleasant, and that he wanted to do something in return for 
that." In January of 1903, he told her he intended giving her 
the house and its contents, but that Mr. Zantzinger, his at- 
torney, had not done "what he wanted him to do." During 
the months intervening between January and June of the same 
year, the decedent on several occasions reiterated his intention 
of leaving her the house, and finally on the 17th of June, 1903, 
informed the witness that he had been to see Mr. Zantzinger, 
who had failed or refused or declined to do what he desired, 
and that he was going to write him a letter. After the letter 
had been written, the decedent, according to the testimony, 
said, "I think I will make a copy of this letter in case some- 
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thing happens," and a copy was accordingly made by him, 
without, it is alleged, any assistance from Miss Ely. The de- 
cedent then left the house to mail the original, and on his re- 
turn called Miss Ely over to his desk and sasring, "I want you 
to see where I put it," locked the copy which he had made in a 
private compartment, after which he exclaimed, "Well, that is 
done." Several mornings later he received a letter from Mr. 
Zantzinger refusing to comply with the request contained in 
the letter of June 17th, and immediately called upon Mr. 
Zantzinger to discover the reason for his refusal. On his re- 
turn he informed Miss Ely that Mr. Zantzinger had refused to 
make the codicil on the ground that he was not in any condi- 
tion to make a change in his will ; but in answer to Miss Ely's 
suggestion that he consult another lawyer, he said, "I don't 
like to, because I am afraid it would make Mr. Zantzinger 
angry," adding (with reference to the copy locked in the 
desk), "It does not make any difference, you have that paper, 
and that is all right" Miss Ely further testified that the de- 
cedent spoke of the matter several times between the 17th of 
June, the day on which the letter was written, and the first of 
July, when he left for Platte Cove, where he died on August 
1 6th; that on the evening before he left he called her over to 
his desk, took out the copy of the letter of June 17th, read it 
over, and in response to Miss Ely's request to "put it away 
carefully, it may be good to me some day," said, "Yes, I will, 
that is all right." The paper was then locked away, and was 
subsequently found enclosed in the envelope endorsed, "Copy 
of codicil to my Will." 

The contestant's sole witness was Mr. Ernest Zantzinger, 
a member of the Philadelphia Bar, and for many years a 
trusted friend and legal adviser of the decedent. According 
to Mr. Zantzinger's testimony he was informed some time in 
January of 1903 by Mr. Buchanan, another of Mr. Willing's 
friends, that deceased wished to leave something to Miss Ely 
and the servants, and desired to make a codicil to his will for 
that purpose. The witness then visited the decedent, who be- 
came very much agitated when the subject of the codicil was 
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mentioned, saying that the will already made was "good 
enough," and begging to be "let alone, and not bothered with 
this sort of thing." 

The subject was not referred to again until about a week 
before the date of the letter of June 17th, when Mr. Willing 
called at Mr. Zantzinger's office and asked whether a change 
could not be made in the will giving Miss Ely a right to sell 
some of the furniture in the house after his death in order that 
she might "make a commission on it." Mr. Zantzinger ad- 
vised him not to make the change since the executor could 
probably dispose of the property to better advantage, and the 
decedent left perfectly satisfied. Following that visit Mr. 
Zantzinger received the letter of June 17th and replied briefly 
that he could not attend to the matter. Mr. Willing then went 
to see Mr. Zantzinger again, and in the conversation which 
took place on that occasion expressed some surprise on hear- 
ing his letter read over to him, saying, "I don't know what 
came over me. I never intended to give her the house. I 
wanted her to have some of the furniture." He confessed that 
Miss Ely had told him what to write and went away perturbed 
over what report he should make to her. Subsequently the de- 
cedent called upon Mr. Zantzinger again, and after some dis- 
cussfon as to the expediency of making the codicil declared 
that Miss Ely had been "pestering" him about the matter, and 
left in a very irritated and depressed frame of mind. In other 
respects Mr. Zantzinger's testimony is in confirmation of that 
given by Miss Ely. Upon this state of facts the issue of undue 
influence not having been raised, the questions now before the 
Register are purely ones of law : First, whether testamentary 
intent, an essential ingredient of every will, is derivable froip 
the intrinsic evidence of the writing itself; second: whether 
if such intent is not derivable, it may be proved by extrinsic 
evidence ; and lastly, whether such evidence being necessary to 
establish the animus testandi, and being admissible for that 
purpose, the quantum of evidence here offered is sufficient. 
It is undoubtedly the law both of England and of Pennsyl- 
vania that in order for a paper to constitute a valid will it 
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must appear that it was executed with testamentary intent, 
that the testator meant that paper to be the evidence of sudi 
intent, and to form the basis for the distribution of his estate 
upon his death. A writing which contemplates the doing of 
some future act in furtherance of the writer's testamentary 
wishes is clearly not such an instrtunent, and will not be given 
effect to as testamentary in its nature. Stein v. North, 3 
Yeatts, 324; Murry v. Id,, 6 Watts. 356; Patterson v, Eng- 
lish, 71 Pa. 454. It is equally well settled, however, that 
writings which do not upon their face bear evidence of testa- 
mentary intent may be admitted to probate upon collateral 
and extrinsic proof that they were executed animo testandi. 
It might well be argued that since testamentary intent is one 
of the necessary requisites of every testament, it is contrary 
to the policy of the Act of 1833, which requires every will to 
be in writing, and signed at the end thereof, to permit proof 
of such intent by parol evidence, thereby opening the door to 
the very fraud the statute was intended to prevent. The Su- 
preme Court of the State has decided otherwise, and we are 
bound by its decisions: Patterson v. English, Supra; Scott's 
Estate, 147 Pa. 89; Kissecker's Est, 190 Pa. 476. In the 
last named case a careful distinction is made as to the quantum 
of evidence necessary to establish the existence of testamen- 
tary intent in different classes of cases. In that case an instru- 
ment which, upon its face was as consistent with a present con- 
veyance as with a posthimious disposition, was held to be tes- 
tamentary. Stewart, presiding judge, in language specific- 
ally adopted by the Supreme Court in a per curiam affirmation 
said : "What little intrinsic evidence there is, is only confirma- 
tory of this conclusion, and there is no reason whatever why 

it may not be considered To no one did she 

speak of it as her will, yet her retaining it in her possession in 
the manner she did, having it read over to her within a few 
days of her death, and then directing that it be put away in 
some safe place, such circumstances point unmistakably to the 
conclusion that she herself regarded it as a posthumous dis- 
position of her property. The case of Tozer v, Jackson, 164 
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Pa. 373, shows very clearly that we do not give undue signifi- 
cance to these undisputed facts The objection 

that the proof falls short of statutory requirements is without 
substance. It is true that there are cases which recognize the 
doctrine that testamentary intent is an essential link in the 
chain of evidence necessary to establish a will, and like many 
other essential facts must be established by two witnesses. The 
cases of Scott's Estate, Supra, and Sunday's Estate, 167 Pa. 
30, may be instanced. But an examination of these cases and 
all others to like effect will show that this rule obtains only 
where no testamentary intent is derivable from the instru- 
ment itself, indeed, only in cases where the nature and form 
of the instrument are inconsistent with such intent. Under 
such circumstances, where extrinsic evidence is relied upon 
exclusively to show that the instrument was intended to oper- 
ate as a will, it is not difficult to understand why the statutory 
requirements are held applicable. But where form and lan- 
guage used are not entirely inconsistent with such intent un- 
der judicial construction, or the intent is fairly derivable from 
a consideration of the entire instrument, the necessity for two 
witnesses relates only to the formal execution of the paper." 

This may not be satisfactory from an academic standpoint, 
but it is a correct statement of the law of Pennsylvania af- 
firmed by the Supreme Court and is therefore binding upon 
the Register. In Scott's Estate, Supra, the Supreme Court 
probably went to the farthest limit in holding a letter of in- 
struction to an attorney for the drawing up of a will, upon its 
face inconsistent with a final testamentary disposition, a valid 
will, upon the testimony of two persons, one of whom was a 
party beneficially interested to a large amount, and who was 
not even present at the time of execution, but whom the court 
held might be regarded as a competent witness, because he 
came into the testator's presence a very short time after the 
execution of the paper, and was told by the testator that he 
had just signed his will. Mr. Chief Justice Paxson, in deliv- 
ering the opinion of the Supreme Court, took particular pains 
to show that the statutory requirement of two witnesses had 
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been complied with, and that the instrument had been proved 
by two competent witnesses, each of whose testimony ''made 
complete proof in itself, so that, if the Act of AssemWy were 
out of the question the case would be well made out by the 
testimony of either." 

Jn Sunday's Estate, 167 Pa. 30, the court below in an opin- 
ion affirmed by the Supreme Court in a per curiam decision 
said : "Testamentary intent is the very breath of life of a will, 
and of course must be established by two witnesses. . . . 
As the notes contain no evidence of an intention of the dece- 
dent that their operation should be dependent upon the event 
of his death, such testamentary intent must be proved aliunde 
by the testimony of two witnesses." 

The net result of these decisions is that instruments which 
are intrinsically inconsistent with a final testamentary act, and 
which upon their face seem to negative a completed testamen- 
tary disposition, can only be established as valid wills by the 
dear evidence of two competent witnesses; but that instru- 
ments which are not inconsistent with such a final testamentary 
act but which, judging from their language alone, may have, 
or may not have been intended as a posthumous disposition, 
may be established as wills by evidence which falls short of 
the statutory requirement in proof of execution. Of the latter 
class was the document offered for probate in Pilkington's 
Estate decided by the Register during the present term.* But 
here the Register is asked to admit to probate a paper which on 
its face is the opposite of dispositive, on the testimony of but 
one witness, who is the sole beneficiary thereunder, coupled 
with an endorsement upon the envelope enclosing the docu- 
ment, in itself so equivocal that even reading it in connection 
with and as a part of the paper in question the necessity of 
proving its testamentary character by extrinsic evidence still 
remains. The words of the endorsement are "Copy of Codicil 
to my Will." And the question immediately arises: "Where 
is the original ?" The letter itself contains the answer. The 
paper was apparently yet to be drawn. To disprove this na- 
tural inference deducible from the language of the paper it- 

*See ante, page 199. 
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self, the testimony of two competent witnesses is required by 
way of collateral evidence, and in considering the sufficiency 
of such evidence it is clear that the endorsement in itself equiv- 
ocal cannot be considered an item of additional proof in sup- 
port of a present testamentary intent at the time the letter was 
written. The only other evidence offered to prove such in- 
tent was the testimony of Miss Ely, who testified to declara- 
tions made by the decedent at the time he made the copy of the 
letter of June 17th, and within a very short time thereafter, 
which seem to indicate an intention that the copy so madQ 
should be given effect to as a valid and complete disposition of 
property after his death. This testimony, however, is unsup- 
ported by that of any other witness, and is therefore insuffi- 
cient proof under Scott's Estate, Supra, and Sunday's Estate, 
Supra. 

Moreover, Mr. Zantzinger testified that the decedent denied 
that he wished to make a disposition in the terms of the letter 
in question, saying, "I don't know what came over me, I never 
intended to give her the house. I wanted her to have some of 
the furniture." So that not only are the two witnesses re- 
quired by the authorities lacking in this case, but the testi- 
mony of the one witness produced by the proponents of the 
alleged codicil, is counterbalanced by that of the witness pro- 
duced by the contestants. If that is so the whole discussion of 
the case is reduced to the purely legal question, whether any or 
all of the documents offered constitute a will in the absence of 
extrinsic evidence, and we have already determined that ques- 
tion in the negative. 

It is, therefore, ordered and decreed that the petition for 
the admission to probate of the papers offered as a codicil to 
the last will and testament of J. Sperry Willing be dismissed, 
and the probate refused. 

Note. — Appeal to the Orphans' Court sustained. See Penn- 
sylvania District Reports, Vol. 13, p. 783. 

On appeal to the Supreme Court, the decision of the Or- 
phans' Court was reversed and that of the Register of Wills 
affirmed. See 212 Pa. 136. 
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Decided Januaty 2, 1904. 

(i) Where, although there is no inter-dependence between the text of 
different sized sheets of paper which make up an instrument offered for 
probate, there appears to be that consistency, "coherence and adaptation of 
parts/' which has been laid down as the test in such cases, and the sheets 
are all physically connected with one another by pin and thread and signed 
at the end thereof, the caveators must affirmatively establish fraud in order 
to defeat the provisions of such instrument, provided, of course, it is 
proved according to the statute. 

(2) Wliere the subscribing witnesses are unable to recall whether the 
paper which they subscribed bore the signature of the decedent or not, but 
neither of them denies that such signature is there nor attacks the testamen- 
tary capacity of the decedent, the will must stand as sufficiently proved in 
the absence of conflicting evidence. 

(3) A subscribing witness's testimony against the will is never to be 
greatly relied on as he thereby in effect stultified himself in the eyes of 
the court 

(4) A will is sufficiently proved without the testimony of the subscrib- 
ing witnesses where two competent witnesses testify with undubitable cer- 
tainty to the handwriting and signature of the decedent 

Stacy B. Lloyd, John R. Read and Silas IV. Pettit, in be- 
half of the Baptist Home, one of the residuary legatees. 

The production of the will duly signed, dated and witnessed 
by two attesting witnesses raises a presumption, that the will 
was duly executed. The statement in the attestation clause can 
indeed be overcome only by clear proof. Will of O'Hagan, 73 
Wis. 78. "A subscribing witness's testimony against the will's 
validity should be viewed with suspicion." American & Eng. 
Encyc. of Law, Vol. 29, p. 203. It is not necessary that the 
decedent should sign before the witness, provided he signs af- 
terwards. Miller v. McNeil, 35 Pa. 217. So, more generally 
in this country, the testator may either sign or acknowledge 
in the presence of the attesting witnesses. He need not sign 
in their presence. Jarmon on Wills, p. 84 (note). Indeed, a 
will can be proved against the evidence of attesting witnesses. 
Jarmon on Wills, p. 91 ; Leckey v, Cunningham, 56 Pa. 370. 
When one of two attesting witnesses did not remember that 
he saw the testator sign, or that he heard him say anjrthing. 
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or by whom he was called as a witness, it was enough if he 
recognized his own signature. McKee v. White, 50 Pa. 354. 
It is admitted that the appearance of the will is informal, but 
it is seriously contended that this should have no weight, as 
the different parts, whether connected by a pin or thread, are 
connected in their internal sense and by a coherence and adap- 
tation of parts, which is sufficient. Wycoff's Appeal, 15 Pa. 
281. 

George C. Bowker, in behalf of the Baptist Sunday-school, 
one of the residuary legatees. 

"Many wills have been written on separate leaves attached 
at the top by tape, or tacked, with but one signature of the 
testator, to- wit: At the end of the will, and one probate. li 
this court were to declare such wills invalid, independent of 
and without proof of fraud, to be determined by a jury, vast 
mischief would follow, many estates be disturbed and unset- 
tled, and the direct words of the statute would be disregarded." 
Ginder v. Farnum, 10 Pa. 98. In Wikoff's Appeal, 15 Pa. 289, 
Chief Justice Gibson says : "There was not a particle of intrin- 
sic evidence that any other sheets had at any time existed ; and, 
in the absence of proof to the contrary, the presumption was 
that none but those produced for probate were present at the 
execution." Furthermore, he said (page 290) : "The pre- 
sumption of innocence is favored by the law, and as it would 
be criminal in a stranger to filch and suppress a part of a will, 
the presumption would be, in this case, that the missing be- 
quest had been canceled or suppressed by the testatrix her- 
self." If the person desiring to contest the will is of the belief 
that fraud has been committed in connection with this will, it 
is his duty to offer the proof of it, as stated in Ginder v, Far- 
num (Supra). 

Frederick A. Sobernheimer, for the Albertson Trust Com- 
pany. 

Walter E. Rex, for the surviving husband. 
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Opinion. — An instrument, alleged to be the last will and 
testament of Susanna Beswick, dated January 17, 1903, and 
witnessed by Sarah A. Lenz and Ellis Pugh, was lodged with 
the Register of Wills for Philadelphia county on the third 
of July, 1903. The alleged will is of a most informal char- 
acter, consisting of a number of paper sheets, varying in size, 
some few connected by thread and all bound together by a 
pin. The writing is not continued directly from page to 
page in such a manner as to make the different sheets neces- 
sarily dependent one upon the other in construing their con- 
text, but each leaf contains a complete statement in itself. On 
the other hand, all the sheets taken together form a logical and 
consistent expression of testamentary intent signed at the end 
by the decedent and by the two subscribing witnesses adverted 
to above. Although some of the smaller leaves appear to 
have been cut down to their present size, there is nothing to 
show that this is the result of fraudulent mutilation or that 
the present form of the document is other than that intended 
and executed by the decedent. 

Summed up briefly, the testimony of Mrs. Lenz is to the 
effect that she signed her name to the contested instrument at 
the request of the decedent who acknowledged and declared it 
to be her will, but who did not sign it in Mrs. Lenz's pres- 
ence. The witness was uncertain whether or not at the time 
she subscribed her name to the instrument, the decedent's sig- 
nature was already upon the paper ; but on the other hand, she 
testified that the whole document was in the decedent's hand- 
writing and that the signature of the alleged testatrix which 
now appears upon the paper, was genuine. 

The testimony of Ellis Pugh established that he signed his 
name to the instrument, in the presence of the decedent who 
declared it to be her will, but that he did not see the signature 
of the deceased upon the paper when he signed it, nor did she 
thereafter sign it in his presence. Witness was further of the 
impression that the papers to which he subscribed his name 
were fewer in number than those now offered for probate, al- 
li.ough of this he was not absolutely certain. 
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Charles H. Lippen^ another witness testified that the papers 
in question were all in the handwriting of the deceased and 
that her signature at the end thereof was genuine and valid. 

Probate of the alleged will is contested on the ground that 
the admission of such informal papers, disconnected in con- 
text, and in form so susceptible of fraudulent alteration, as 
wills, would work incalculable mischief and throw open the 
doors to fraudulent mutilation of testamentary writings, the 
detection of which would in most cases be difficult and the 
proof almost impossible. 

Whatever may be the justice of such observations, the re- 
sult to which they lead is not supported by the Pennsylvania 
decisions. In Ginder v, Farnum, 10 Pa. 98, it was also con- 
tended that "the object of the legislature was to prevent 
fraud — but a wide door is opened for it, if the mere proof of 
the signature at the end of a series of written papers, or of the 
signature of a deceased witness, suffices." Coulter, J., how- 
ever, in delivering the opinion of the court, remarked: 
"Whether sheets of papers or leaves have been substituted or 
added, must depend upon proof of facts and circumstances, 
and the countenances and appearance of the paper, and the 
character of the chirography, and is in fact a question of 
fraud, to be submitted to the jury upon the whole evidence in 
the case Many wills have been written on sep- 
arate leaves attached at the top by tape, or tacked, with but one 
signature of the testator, to-wit: at the end of the will, and 
one probate. If this court were to declare such wills invalid, 
independent of and without proof of fraud, to be determined 
by a jury, vast mischief would follow, many estates would be 
disturbed and unsettled, and the direct words of the statute 
would be disregarded." This decision was followed in Wi- 
koff's Appeal, 15 Pa. 281, by so eminent a jurist as Chief 
Justice Gibson, who in that case said : "The presumption of in- 
nocence is favored by the law, and as it would be criminal in a 
stranger to suppress or filch part of a will the presumption 
would be, in this case, that the missing bequest had been can- 
celled or suppressed by the testatrix herself The 
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demand of an issue, to try whether the sheets of which the will 
is composed were disconnected when it was executed, stands 
on the same untenable ground. It is a rudimentary principle, 
that a will may be made on distinct papers, as was held in the 
Earl of Essex's case, cited, i Show. 69. It is sufficient that 
they are connected by their internal sense, by coherence or 
adaptation of parts." While in this case there is no inter- 
dependence between the written text of the different leaves 
which make up the instrument, there does appear to be that 
consistency, "coherence and adaptation of parts" which Gib- 
son, C. J., lays down as the test in such cases. Moreover, 
the sheets are all physically connected with one another and 
"signed at the end thereof," as required by the statute. It 
therefore becomes necessary for the caveators affirmatively to 
establish fraud in order to defeat the provisions of the instru- 
ment offered for probate, provided of course that instrument 
is proved according to the statute. 

To prove the execution of this will there was adduced both 
the testimony of the subscribing witnesses, who swore to the 
genuineness of their own signatures to the instrument, and 
the testimony of two persons familiar with the decedent's 
handwriting, each of whom swore to the genuineness of her 
signature to the alleged will. 

In the opinion of the Register the execution of this instru- 
ment was sufficiently proved by either of the modes employed. 
Although neither of the subscribing witnesses were able to 
testify that the decedent had signed her name to the will at 
the time when they affixed their signatures, they nevertheless 
were able to certify to the validity of their own subscriptions 
and this is proof which, if not overthrown by competent affir- 
mative evidence, becomes conclusive. As was said in McKee 
t/. White, 50 Pa. 354, "No doubt the credit thus given to the 
attesting name rests upon the presumption of the honesty of 
the transaction until the contrary be made to appear ; and this 
presumption applies to every portion and part of the instru- 
ment Want of memory on part of one of the 

witnesses to this will as to what was said and done, when it 
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was executed by the testator and subscribed by himself and the 
other witness, is all that appears here : but not a word of denial 
of signature, of the execution of the will by the testator, or 
want of capacity, or any other thing to impeach it, was hinted 
at by the witness. If both had been equally oblivious of what 
had passed, still if they had as did this one, both recognized 
each his signature, it would have been sufficient." 

Much of the same observations may be made with equal 
force with regard to the case at bar. The subscribing wit- 
nesses were unable to recall whether the paper which they 
subscribed bore the signature of the decedent, or not, but 
neither of them denied that such signature was there, nor did 
they attack the testamentary capacity of the decedent. Such 
being the case the will must stand as proved in the absence of 
conflicting evidence. In Leckey v, Cunningham, 56 Pa. 370, 
Thompson, C J., in delivering the opinion, said: "The proof 
by the subscribing witnesses was abundant. They both testi- 
fied to subscribing the will in the testator's presence, and at 
his request, and that he declared that it was his last will. 
They could not recollect that he signed it in their presence. 
The proof was enough without this. Loy v, Kennedy, i W. 
& S. 396." 

Not much weight, if any at all, can be given to the testi- 
mony of Ellis Pugh to the effect that the decedent's signature 
was not affixed to the paper when it was witnessed by him. 
A subscribing witness's testimony against the will is never to 
be greatly relied on, as he thereby in effect stultified himself in 
the eyes of the court. 

In this case, however, the execution of the will is suflipiently 
proved without the testimony of the subscribing witnesses as 
such, since two competent persons have testified with undubi- 
table certainty to the handwriting and signature of the dece- 
dent, thereby fully establishing the validity of the paper. 

There being no remaining ground upon which the caveat 
can be sustained, it is, therefore, ordered and decreed that the 
last will and testament of Susanna Beswick, deceased, dated 
January 17th, 1903, be and the same is hereby admitted to 
probate. 



3l6 PROBATE CASES. 

Syllabus. 

GAUNT'S ESTATE. 

Decided January 2, 1904. 

(i) Where en instrument is not upon its face inconsistent with a final 
testamentary intent, such testamentary intent may be proved by evidence 
which falls short of the statutory requirement of two witnesses in proof 
of execution and is sufficiently established by evidence of clear and uncon- 
tradicted declarations made by the decedent to one witness at the time the 
paper was written and executed, that it was his will, and his statements to 
other persons but a short time thereafter that he had made such a will, 
coupled with the circumstances that he retained possession of the stock and 
judgment bonds disposed of by the paper, enjoyed the dividends paid on 
the stock, which stood in his name, and executed such acts of uncontrolled 
ownership as a sale of some of the shares of the stock, thereby rebutting 
any intention to make a present gift of the chattels. 

(2) Where the delivery of such certificates of stock to the beneficiary 
under the alleged will, a short time prior to the decedent's death was ac- 
companied by declaration of the decedent to the effect that they were to 
pass to the beneficiary only after his death and then under the will such 
delivery does not constitute a gift in praesenti or mortis causa of the 
property. 

Jacob Snare, for proponent. 

The paper offered for probate cannot be construed as a gift. 
To be such it is essential that the gift be complete in the life- 
time of the donor. Tozer v. Jackson, 164 Pa. 373. The doc- 
ument offered for probate is testamentary without extrinsic 
evidence as to testamentary disposition by the testator as was 
required in Scott's Estate, 147 Pa. 89, where the paper sub- 
mitted for probate was worded in such a manner as to nega- 
tive the idea that it was testamentary, and the testamentary 
disposition had to be affirmatively proved. The only circum- 
stance in which the present case differs materially from Tozer 
V, Jackson is that there the will remained in the possession of 
the testator until his decease, while in the present case the doc- 
ument was handed by the decedent to his sister. This fact in 
Tozer v. Jackson was not considered a controlling circum- 
stance and in the present case the fact that the document was 
out of the decedent's possession before his death is offset by his 
declaration at the time of handing it to his sister. 
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Edwin Jaquett Sellers, for caveators. 

The retaining possession by decedent of an instrument pur- 
porting to give realty might be argued as evidence of testa- 
mentary intent and the same would be argued with reference 
to retaining possession of a written instrument with reference 
to the disposition of personalty, but where the instrument is 
delivered to the donee during the life of decedent and followed 
by a delivery of the property, also during the life time of dece- 
dent, there is left neither property nor writing requiring admin- 
istration. In the case of Tozer v. Jackson, 164 Pa. 373, the 
writing referred to realty and the possession of same was post- 
poned until decedent's death, as was also the writing. In the 
present case both were delivered during the life of decedent. 
Where a will fails from the four corners thereof to show tes- 
tamentary intent, two witnesses at least must be produced to 
prove that the instrument in question was of testamentary 
character, as evidenced by the actions of decedent. In anjf 
event, therefore, the present instrument lacks sufficient testi- 
mony and, it is contended, cannot be received for probate. 
Patterson v. English, 71 Pa. 454; Scott's Estate, 147 Pa. 89; 
Tozer v. Jackson, 164 Pa. 373 ; KSsecker's Estate, 190 Pa. 476. 

Opinion. — ^The writing which was in this case offered for 
probate as the last will and testament of Nathan C. Gaunt, de- 
ceased, is in lead pencil and is appended to a paper addressed to 
the Pennsylvania Railroad Co. for certain shares of stock held 
by Charles W. Reeves and Son in safe keeping for the dece- 
dent in whose name the stock was registered. 

The paper including the receipt given by Reeves and Son 
and the writing alleged to be the will of the deceased reads as 
follows : 

"Philadelphia, 5-29-93. 
"Penna. R. R. Co. 

"Gentlemen : — 

"We have in our possession for safe keeping, the follow- 
ing: 

'Bond No. 302966 — Nathan Cole Gaunt 20 shares. 



ii^ 
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"Bond No. 312044 — Nathan Cole Gaunt 2 shares. 
" " " 457696— Nathan Cole Gaunt 4 " 
"The interest is payable to the bearer, Nathan Cole 
Gaunt. "Yours truly, 

"Charles W. Reeves and Son. 

"July 5th, 1895. 
"I give my Sister Anna Reeves This stock and judgment 
Bonds for 21.00 Held by Lisle Stokes. 

"N. C Gaunt." 

Probate of this paper is contested on the ground that it 
lacks testamentary character on its face, and that the evidence 
adduced is not legally sufficient to establish the existence of 
the necessary animus testandi. 

An analysis of the testimony offered by the proponents shows 
the material facts to be as follows : On the 5th of July, 1895, 
the deceased who then had in his possession all of the securities 
mentioned in the alleged will, the certificates of stock and the 
bonds designated in the receipt having previously been handed 
over to him by Reeves and Son, wrote the instrument in ques- 
tion. His sister, Anna Reeves, who is the sole beneficiary 
thereunder, alleges that she saw him write the words claimed 
to be testamentary, and that contemporaneously with the exe- 
cution of the paper, he declared it to be his will and that he in- 
tended her to have the property therein specified, after his 
death. The securities remained in the possession of the dece- 
dent during his life, he enjoying the dividends paid on the 
stock, and exercising the full rights of ownership by such un- 
equivocal acts as a transfer and sale of a number of the shares 
held by him. Two weeks prior to his death, while suffering 
with the illness which resulted in his decease, according to 
the testimony of Anna Reeves, he handed her the keys of his 
trunk, saying: "Have you the will I made?" and on receiving 
an affirmative reply, continued, "Go up in my trunk, and take 
that railroad stock, and take it out of my trunk. There are 
nurses and other people around here. Take them and take 
possession of them, and take care of them. It is all I got, it 
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is very little but it is yours, take care of what is yours." The 
securities were thereupon taken by Anna Reeves who, shortly 
after her brother's death, delivered them into the hands of her 
attorney. The handwriting and signature of the decedent was 
sworn to not only by the beneficiary under the will but by two 
other witnesses whose testimony remains uncontradicted and 
unimpeached. Three witnesses other than Anna Reeves her- 
self testified to subsequent declarations of the testator to the 
effect that he had made a will leaving all his property to his 
sister, and that he had reasons, satisfactory to himself, for not 
bequeathing any of his property to his other relatives. 

It is unquestionably the law in Pennsylvania that papers 
which contain no intrinsic evidence that they were executed 
animo testandi may be established as wills by collateral and 
extrinsic evidence. Tozer v. Jackson, 164 Pa. 373 ; Patterson 
V. English, 71 Pa. 454; Scott's Estate, 147 Pa. 100; Kiseck- 
er's Estate, 190 Pa. 476. A distinction, however, is drawn 
by these cases, and especially by the last named case, as to the 
quantum of extrinsic evidence necessary to establish the exist- 
ence of testamentary intent in different classes of wills. What 
was said by me in the matter of the Estate of J. Sperry Will- 
ing, deceased, decided during the current term may here be 
reiterated, namely, that : 

"The net results of these decisions is that instruments which 
are intrinsically inconsistent with a final testamentary act, and 
which upon their face seem to negative a completed testa- 
mentary disposition, can only be established as valid wills by 
the clear evidence of two competent witnesses, by whom the 
testamentary intent must be affirmatively proved as well as the 
execution, but that instruments which are not inconsistent with 
such final testamentary act but which, judging from their 
language, alone, may have, or may not have been intended as 
a posthumous disposition, may be established as wills by evi- 
dence which falls short of the statutory requirement in proof 
of execution." 

The instrument here offered for probate is of the latter 
class and if the evidence adduced is sufficiently strong to sat- 
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isfy the mind of the Register that this paper was in fact in- 
tended to operate as a posthumous disposition of the dece- 
dent's property, it must be admitted to probate even though 
the testimony of two witnesses to present declarations at the 
time the will was made is lacking. Here the evidence of the 
decedent's real purpose and intention as shown by declara- 
tions made by him to Anna Reeves at the time the paper was 
written, and repeated to other persons but a short time there- 
after, is clear and uncontradicted, and when considered to- 
gether with the fact that up to the time of his death, or very 
shortly before, the decedent retained possession of the securi- 
ties, enjoyed the dividends paid on the stock which stood in 
his name, and executed such acts of uncontrolled ownership 
as a sale of some of the shares of that stock, it successfully 
establishes the existence of the requisite testamentary intent 
and in an equally satisfactory manner rebuts the existence of 
any intention on the part of the deceased to make a present 
gift of the chattels as was so earnestly contended by the cave* 
ators to have been the case. The mere fact that the decedent, 
while on his deathbed and but two weeks before the termina- 
tion of his life, gave his sister the keys of the trunk in which 
the securities were contained and asked her to take possession 
of them, does not establish that he meant thereby to make a 
gift in praesenti or mortis causa of the property. In fact what 
the testator said upon that occasion clearly indicates that the 
bonds and certificates were to pass to his sister only after his 
death and under the will which he had made on July 5th, 1903, 
but that until his decease, which he knew to be near, he de- 
sired her to take the property into her possession for safe 
keeping. He still was entitled to dividends which might be 
paid on the stock during his life, and the delivery of posses^ 
sion must be taken merely as a precautionary measure in no 
wise changing the ownership in the chattels or affecting the 
validity of the will, which under all the evidence in the case 
must be admitted to probate. 

It is therefore ordered and decreed that the last will and tes- 
tament of Nathan C. Gaunt, dated July 5th, 1895, be and the 
same is hereby admitted to probate. 
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Repost op Register of Wills to State Treasurer^ Sue Hearing on Peti- 
tion FOR Refunding of Collateral Inheritance Tax. 

(i) Where an erroneous overpayment of collateral inheritance tax has 
heen made, based on a supposed valuation of an uncertain partnership in- 
terest belonging to a decedent, which interest subsequent to the payment of 
the tax proved worthless, due to prior improvident investments in real es- 
tate t^ the firm, and not to any mismanagement of the estate, — ^a claim for 
the refunding of such over-payment is within the contemplation of the Act 
of June 12, 1876, as amended by the Act of March 25th, 1901, and having 
been presented within six months after the passage of the Act of March 25, 
1901, should be allowed. 

(2) Collateral inheritance taxes under the law of Pennsylvania are 
taxes upon succession and are based upon all property of decedents actually 
passing to persons or bodies corporate other than lineal descendants and 
certain other excepted classes. It is neither just nor legal that the Com- 
monwealth should retain a tax on what never passed. Where no succes- 
sion occurs, no tax accrues. 

Report. — ^In the matter of the claim of The Philadelphia 
Trust, Safe Deposit and Insurance Company, Gorden Monges^ 
Ludovic C. Cleeman and Edward J. Tiel, executors of the 
estate of Lemuel Coffin, deceased, for the refunding of col- 
lateral inheritance tax which they allege was erroneously paid 
to the Commonwealth in said estate, and concerning which the 
Register corresponded with the Treasury Department on July 
23, 1901, and as to which a letter of instructions was subse- 
quently received from said Department, the Register has to re- 
port as follows: 

The claim in this case was presented to the Register of Wills 
in the shape of a petition, herewith enclosed, on the first day 
of May, 1 90 1. It appears to be made under the provisions of 
an Act of Assembly of the Commonwealth of Pennsylvania 
passed June 12, 1876, as amended by the Act of March 25, 
1901. 

The facts substantially are, that Lemuel Coffin at the time of 
his death, to- wit, January 4, 1895, was a member of a firm 
composed of the decedent, Lemuel Coffin, Joseph B. Altemus, 
Edward A. Treat, Thomas B. Martin, Everett H. Converse 
and Edward J. Tiel, co-partners under the firm name of Coffin, 
Altemus & Company. The agreement of co-partnership, 
among other things, provided that the death of any member 
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of the firm should not effect the dissolution thereof, and that 
the co-partnership should continue in force until the 31st day 
of December, 1896; and that the interest of any decedent 
. should fall to his heirs, executors or administrators in the pro- 
portion named in the agreement. This firm was the succes- 
sor of several previous firms, the original of which may be 
said to have been the firm of Coffin & Altemus, and this firm 
of Coffin & Altemus contributed to the various new firms, 
along with other assets, considerable quantities of real estate, 
which were considered and treated as capital of the firm of 
Coffin, Altemus & Company under certain conditions as shown 
by the testimony in this case, and which it is here unnecessary 
to set forth. The value of the real estate as carried on the 
books of the firm of Coffin, Altemus & Company was upwards 
of $700,000, and is more particularly described in the docu- 
mentary evidence produced before the Register, and which is 
sent along with this report. The only point of importance in 
connection with this real estate which it may be necessary to 
consider, relative to this present claim, is the fact that the 
title of the real estate was in the names of Lemuel Coffin and 
Joseph B. Altemus as tenants in common, and not in the firm 
name; and that the other partners were not to share in any 
profits or losses which would or might arise out of said real 
estate. 

The nature of the business conducted by said firm was that 
of dry goods commission merchants. It appears from the evi- 
dence that immediately upon the death of decedent an account- 
ant was employed to ascertain his interest in the copartnership, 
and from his report, made to the executors, same was esti- 
mated to be about $400,000. Under the terms of his will the 
whole estate of decedent was subject to collateral inheritance 
tax, and the executors, after making allowance for debts and 
other necessary expenses of settlement, and in order to take 
advantage of the discount of five per cent, allowed by the 
Commonwealth for prompt payment of such tax, paid the then 
Register of Wills, to-wit, April 4, 1895, collateral inheritance 
tax on $250,000, on account, intending to adjust whatever 
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differences which might develop on final settlement of their 
accounts and its adjudication by the Orphans' Court. 

It appears that no appraisement for collateral inheritance 
tax purposes was made of the estate, and tax was paid on ac- 
cotmt as aforesaid by the executors, and so accepted by the 
Commonwealth upon the estimated value as stated. 

It further appears that in September, 1896, during the finan- 
cial depression and stringency of the money market this here- 
tofore highly prosperous concern became involved in financial 
difficulties owing to its inability to secure a continuance of 
bank accommodations and failure to realize on its large real 
estate holdings, and was consequently obliged to make an as- 
signment for the benefit of its creditors, which assignment of 
course under the provisions of the articles of co-partnership 
already referred to bound the interest of Lemuel Coffin, the 
deceased partner. Legal complications and considerable liti- 
gation at once followed between the executors of Lemuel 
Coffin, deceased, the surviving partners, and the assignee for 
the benefit of creditors, which litigation was not adjusted until 
June, 1898, when the executors were able to get an adjudica- 
tion by the Orphans' Court upon the accounts theretofore 
filed by them. In March, 1898, after report of Angelo T. 
Freedley, Esq., master and examiner appointed by the Or- 
phans' Court to consider the petition of the executors of 
Lemuel Coffin, deceased, for leave to compromise the matters 
in litigation, the Orphans' Court entered a decree confirming 
the report of the master authorizing the executors of Lemuel 
Coffin to join with the assignee in the sale of the real estate | 

hereinbefore mentioned for the benefit of creditors of dece- I 

dent's firm, in consideration of the release by the assignee for 
the benefit of creditors, and his surviving co-partners, of the 
individual property and estate of Lemuel Coffin from all lia- 
bility for firm debts and from the claims of the surviving co- 
partners, who, under the terms of the agreement of co-partner- 
ship, were not chargeable with any part of the losses of the 
real estate, and who could have compelled an accounting as 
against Lemuel Coffin's estate and made it largely their debtor. 
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Upon this decree being entered, the real estate was promptly 
sold, and, as shown by the evidence, the restdt was a loss of 
upwards of $500,000 on the valuation as carried on the books 
of the firm. The other assets of the firm were realized on at 
their full value, and the firm creditors were paid in full. 

The evidence is persuasive that the book valuation of the 
real estate was excessive, and that the various properties could 
at no time between the death of decedent and the time of their 
actual sale have been disposed of to better advantage, even had 
the executors been in a legal position to make the sale. 

The net result was the total extinction of decedent's uncer- 
tain interest in the partnership of which he was a member, and 
to my mind had it not been for the wise and advantageous 
compromise of the litigation before referred to, arranged by 
the executors under the authority of the Orphans' Court, the 
individual estate of decedent could not have been saved to his 
legatees, and it resulted that there was thus saved, as found 
in the adjudication of Judge Ferguson, $93,171.70 of prin- 
cipal. 

Upon a careful examination of accounts and adjudication 
thereon and schedules of distribution, I find the summary 
called "Exhibit D" as attiached to claimant's petition, incor- 
rect, and therefore re-state same as follows: 

Amount of capital of estate as per 

adjudication of Judge Ferguson, 

of Orphans' Court of Philadelphia 

County $93,171.70 

From this deduct claims allowed by 

Auditing Judge, amounting to. . . 23,785.13 

Making $69,386.57 

To which must be added the amount 
paid for collateral inheritance tax 
on the credit side of the executor's 
account 1 1,875.00 

Making $81,261.57 
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Five per cent, of which is $4,063.08. 
Amount erroneously paid for col. 

inheritance tax $1 1,87500 

Correct amount of tax 4,063.08 

Amount of overpayment $7,81 1.92 

From which must be deducted three 
per cent, on $11,875.00 paid the 
then Register of Wills as commis- 
sions 356.25 

Making $7455-67 

In my opinion this sum of $7,455.67 was such an erron- 
eous over payment of the tax on a supposed value of an un- 
certain partnership interest belonging to decedent, and which 
became involved in unforeseen litigation, as is contemplated 
by the Acts of Assembly hereinbefore referred to providing 
for the refunding of such tax, and that under the facts the 
claim is properly presented in point of time, to-wit, within 
six months after the passage of the Act of March 25, 1901. 

The extinction of decedent's supposed interest in the firm of 
Coffin, Altemus & Company was not due to mismanagement 
of his estate, nor to any cause over which the executors had 
control. The decedent's interest in the firm, as estimated 
shortly after his death for the purposes of collateral inherit- 
ance tax, was not legally and actually ascertainable until the 
expiration of the partnership almost two years thereafter. 
And the seeming losses on the real estate were in reality not 
losses, but, as shown by the evidence, over valuations of what 
undoubtedly proved improvident investments in unproductive 
real estate, which, for commercial purposes is dead capital, 
and in cases of financial stringency such as overtook this firm 
ever proves unrealizable assets. 

Collateral inheritance taxes under the law of Pennsylvania 
are taxes upon succession and are based upon all property of 
decedents actually passing to persons or bodies corporate other 
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than lineal descendants and certain other excepted classes. The 
amount of such property which actually passed from dece- 
dent in this case to his legatees, all of which was taxable, was 
$81,261.57. The Commonwealth erroneously received from 
the executors, under conditions before stated, tax on $250,000. 
It is, therefore, neither just nor legal that the Commonwealth 
should retain the tax on what never passed. In other words^ 
the succession on this amount never occurred, and ho tax 
thereon ever accrued. 

It seems that the Acts of Assembly before referred to, if 
they mean anything, are intended to apply to precisely such a 
case as the one under consideration, and I, therefore, recom- 
mend that the claim as presented, reduced by the restatement 
thereof in this report, to- wit, in the sum of $7,455.67, be 
allowed. 
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ADMINISTRATION AND ADMINISTRATORS. 

1. Alleged child, not legally adopted. Right of. 

Where neither blood relationship exists, nor formal ado|>tion under the 
statute has been consummated, the alleged daughter of a testator who 
with his wife has nurtured her from infancy and referred to her before 
the world as his child, is entitled to no rights under the intestate laws, and 
upon her death prior to that of the testator her children have no right to 
administration cum testamento annexo as against the testator's next of 
kin and legatees. 

Quaere: Whether such alleged daughter ha» any contractual interest 
in the estate of the testator which would be recognized in the Orphans' 
Court at the time of distribution. Vleholas' Bstatsw 80 

While an alleged daughter of a decedent, claiming to have been adopted 
by him in a deed executed before a Justice of the Peace, which deed was 
never recorded and which cannot be clearly shown to have ever existed, 
might possibly have some interest, under an implied contract, in the dift- 
tribution of the estate, her position is wholly that of a creditor, and she 
has no right to letters of administration as against one of the next of kin 
who is also a creditor, provided the latter is not objected to by any party 
in the same class. Harr»» Estate, 120 

2. Assignment of right to administer. 

The office of administrator is incapable of assignment or barter, and an 
assignment by the next of kin of all their interest in the estate of a de- 
cedent as collateral security, cannot be considered either as investing the 
assignee and subsequent purchaser with any right of administration in such 
estate, or even as equivalent to a renunciation of the right to administer 
and a nomination of such assignee in the stead of the assignor. 

Kmm' Estate, 214 

3. Creditors and fit persons on equal footing. 

The owner or purchaser of the interests of two of the next of kin 
in the estate of a decedent has no greater, if so great an interest as a credi- 
tor, and as such can lay no claim to administration as of right, but is placed 
upon an equal footing with any fit and proper person and must address his 
petition solely to the Register's discretion. Moses' Estate, 214 

4. Creditors, post mortem. Rights of. 

Parties who may be termed post-mortem creditors, such as undertakers, 
etc., are in a class whose selection as administrator ought to be avoided 
unless circumstances eliminate other eligible applicants ; though, of course. 
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such creditors have a right to demand that adequate security he entered 
to protect their interests. j^ Point'i BsUtto^ 39 

5. Debtors and persons liable h account to the estate. Rights of. 

While a debtor may not be ipso facto antagonistic to the estate, yet 
there is an adverse element which should not be ignored when the inter- 
ests of creditors exist, or the superior rights of disinterested parties are 

^^^^' La Point's Estate^ 39 

Letters of administration will not be granted to an eldest son who is 
also a claimant against the estate for services rendered decedent by his 
wife, and for board and expenses incurred, where such claim, resting en- 
tirely upon parol evidence, is disputed by the other heirs, and where re- 
covery could only be had on a quantum meruit after hostile proceedings 
conducted by the claimant against himself in a representative capacity. 
Under these circumstances, such eldest son, although otherwise to be pre- 
ferred under the law, holds a position of antagonism toward the estate 
which renders him incompetent to act. Weimar's Astate 50 

Althotigh neither the statutes nor decisions prohibit the appointment 
of a surviving partner as administrator, especially when such surviving 
partner is the next of kin and entitled to the major portion of the estate, 
yet the policy of the law in Pennsylvania seems opposed to such appoint- 
ment. The courts never favor the appointment to a position of trust of 
one whose position as surviving partner with the sole power of liquidat- 
ing the affairs of the partnership, and his duty and liability to account to 
the administrator of his deceased partner might well develop into that an- 
tagonistic position toward the estate which would undoubtedly prevent the 
proper discharge of his duty as administrator. Webb's Estate 52 

Wherever there exists a necessity for an accounting between the estate 
and a petitioner for letters, making his position hostile and antagonistic 
thereto, such petitioner is legally incompetent to administer. 

Brooke's Estate^ 97 

The conclusion that because the residuary legatees applying for letters 
are daughters of a debtor to the estate they would be induced not to pursue 
their father for his alleged indebtedness is too remote and speculative to 
be sustained. Hart's Estate, 145 

Letters which have already issued to the nominee of the next of kin, 
should not be revoked and granted to one who either innocently or other- 
wise has placed herself in a position of antagonism to the estate, and sub- 
jected herself to liability for an account which can only be ascertained by 
judicial inquiry. Yeakel's Estate, 18T 
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6. Family dissensions Cks affecting right to administer. 

Family dissensions, standing alone, would not render an otherwise quali- 
fied applicant for letters of administration incompetent. The hostility or 
antagonism which renders an applicant legally incompetent depends ordin- 
arily upon interest and not feeling — an interest hostile to the estate which 
he seeks to administer, and not to individuals who share with him in the 
estate. Haxt'B Estate, 146 

7. "Fit and proper persons" When appointed. 

Petitions for letters of administration having been filed by (a) a "post- 
mortem creditor ;** (b) a nominee of the next of kin who was also a debtor 
to the estate, and (c) a responsible trust company in whose favor the next 
of kin had subsequently made an alternative renunciation in the event of 
the first nominee being considered ineligible, it was 

Held : That according to the trend of decisions as to the equitable rights 
of nomination by next of kin, and in the exercise of the Register's dis- 
cretionary power, letters should be granted to the trust company in prefer- 
ence both to the debtor nominee and the post-mortem creditor. 

La Point's Estate, 39 

Where the only petitions for the grant of letters were (i) by the de- 
cedent's half-brother and half-sister (the evidence even casting a slight 
doubt as to the existence of the latter) who lived at a great distance from 
the jurisdiction, in favor of a resident nominee; and (2) by a sister of the 
decedent whose testimony not only lacked frankness, but was so peculiar 
and eccentric as to make it doubtful whether it would be safe to commit 
the administration to her, and more especially so because the evidence 
disclosed the necessity of an accounting between her and the estate, it was 

Held: That under the circumstances of the case, the Register would 
disregard both applications and select a qualified person for the office. 

Brooke's Estate, 97 

When the only applicants for letters of administration were an alleged 
widow and brother of the decedent, neither of whom were entitled, the 
former because of evidence establishing her unfitness and incompetency, 
and tiie latter because of his hostility to the alleged widow and his asser- 
tion of title to certain property claimed to be antagonistic to the interests 
of the estate, it was held to be the duty of the Register to appoint a disin- 
terested person who would perform the duties of administrator with impar- 
tiality to both petitioners. Topham's Estaise, 128 

See also Moses' Estate, 214. (Paragraph 4 of Syllabus.) 

8. Illegitimate daughter. Right of. 

The rights of an illegitimate daughter to administration upon her 
mother's estate — ^if that relation is clearly established — would under the 
Acts of Assembly be superior to those of a sister where both parties ap- 
pear severally at the inception of the case as applicants for letters. 

But where letters have been applied for and granted in the utmost 
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good faith to a sister of the decedent, and almost all the duties of admin- 
istration performed, it would seem unwarranted and impolitic to re- 
voke those letters upon the application of an alleged illegitimate child* 
who had n^lected or ignored her tardily asserted right in such a manner 
as to have made necessary the settlement of the estate by the administra- 
trix whose letters it is sought to have revoked ; especially where there is a 
doubt whether the petitioner by her acts and conduct has not, as a matter 
of law, estopped herself from asserting her claim, even though there exist 

any right Jonas' Birtato, 42 

g. Joinder of next of kin with widow in the administration. Discre- 
tion of Register, 

Semble — Strained relations between the widow and next of kin having 
a majority of interest might in some cases be sufficient to call forth the 
discretionary power of the Register in joining such next of kin with the 
widow in the administration; but such discretionary power should not be 
arbitrarily exercised. 

Wlhere, therefore, an only son, by a former wife, asked to be joined with 
the widow as co-administrator, it appeared that the decedent's whole es- 
tate consisted of his interest in a partnership in which he and his son were 
co-partners, and an equal interest with his son in the unsettled estate of 
his former wife, it was 

Held: That, notwithstanding the admittedly larger interest of the son 
in his father's estate and his strained relations with the widow, he was not 
entitled to be joined with his step-mother in the administration. 

W«bVs Bitate, 62 

The discretion vested in the Register to join one or more of the next of 
kin with the widow in the administration should not be arbitrarily exer- 
cised. There ought always be some good reason shown to curtail or limit 
the first right of the widow. 

The petition of two sisters of the deceased, who w^re also nominees 
of the decedent's mother, praying to be joined with the widow in the 
administration, was, therefore, dismissed, where not only did it appear that 
the widow was neither unacquainted with her husband's affairs nor entirely 
controlled by others, as alleged in the petition, but also that there existed 
between the sisters and the mother on the one hand, and the widow on the 
other, a permanent alienation, which would hardly be conducive to a har- 
monious settlement of the estate were the sisters to be joined in the ad- 
ministration. Prancje'fl Estate, 141 

I 

10. Non-residents, 

Letters of administration granted to a sister of the decedent will not 
be disturbed on the ground of non-residence where it is shown that the ad- 
ministratrix spent as much of her time within this jurisdiction as else- 
where, that she claimed Philadelphia as her domicil, and that her source 
of livelihood for years was within that county. ITeil'i •B ^f^t^ 196 
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The fact of non-residence would be in itself a sufficient cause for the 
rejection of a claim resting solely on the ground of kinship and unsup- 
ported by any other consideration. But where the non-resident claimant 
is not only one of the next of kin, but is, together with a fit and proper 
resident, the joint nominee of all the other next of kin whose wishes it is 
always the duty of the Register, if possible, to respect, it is well within the 
latter's discretion to prefer such joint nominees to resident creditors whose 
rights will be equally well protected in the event of either appointment. 

In granting letters of administration, the Register is not at liberty to 
disregard the clearly expressed wishes of the parties by law entitled to the 
estate, even though they be non-residents. Moses' Estate, 214 

II. Renunciation by next of kin. 

A renunciation of the right to administer by the only adult child of the 
decedent, in favor of a nominee, when entirely voluntary and deliberate, 
and specially fit and prudent, ought not, in the absence of convincing tes- 
timony of misrepresentation or misconception of the full import of such 
act, be disturbed unless rendered necessary by strict legal requirements. 

Where, after the filing of such renunciation, the only notification of 
withdrawal consists of a letter written to the nominee advising him of an 
intention to withdraw the nomination because, as improperly alleged, the 
Register would not grant letters to a non-resident of Philadelphia, and 
the record shows no actual withdrawal, the nominee in appearing before 
the Register, to complete the proceedings for taking out letters is strictly 
speaking only obliged to look to the record, particularly where his good 
faith cannot be successfully attacked. Teakel's Estate 187 

A widow's nomination takes precedence over all others, but after her 
death her right is gone and her next of kin cannot exercise, to the preju- 
dice of the testator's own brothers and sisters, the right she failed to exer- 
cise during life. 

It does not matter that a nominee is a stranger to the estate provided 
there are no kindred willing and competent to act. 

The right of administration in two estates which consisted wholly 
of the interests of the two decedents in the estate of X, was claimed by 
three contestants, (i) A, who claimed as nominee of the next of kin of 
the deceased widow of one of the decedents. (2) B, who claimed as pur- 
chaser of the interests of two surviving brothers of the decedent in the 
estate of X, including not only the direct interests of those brothers in that 
estate, but the shares of the decedent's interests to which they, as surviv- 
ing brothers, were entitled under the intestate laws. (3) C, a non-resident 
sister of the decedent, and D, the joint nominees of all the other next of 
kin, and so representing a majority both in interest and number. Held: 
That A's claim being entirely without merit, and B, as purchaser of the in- 
terests of two of the next of kin, standing in no better position than a 
creditor, it was within the Register's discretion to appoint either such credi- 
tor, or C, the non-resident next of kin, and D, a resident possessed of every 
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legal qualification, the joint nominees of all other next of Idn whose wishes 
were most entitled to respect. Letters were granted to C and D. 

Brtate, 214 



(See also paragraphs 4 and 5 of syllabus in that case, and paragraph 3 
of syllabus in La Point's Estate, p. 39.) 

12. Revocation of Utters upon subsequent discovery of a testamentary 
paper. 

Where an administrator has been appointed and a part distribution 
made, it is not necessary upon the probate of a paper not affecting such 
part distribution, to revoke the letters which have been granted and to ap- 
point a new administrator c. t. a. The Orphans' Court will apparently 
merely order the present administrator to make distribution of the property 
described in the paper probated, according to the terms of that paper. 

FUkinsrton's Estate, 199 

An administrator who has made a questionable distribution of part of 
the estate under an agreement to which all the persons in interest are not 
shown to have been parties ; who has been guilty of laches in not filing his 
account until legal coercion was resorted to; and who was evidently hos- 
tile to other parties in interest, is not, upon subsequent discovery of a tes- 
tamentary paper, entitled to consideration of permitting the letters granted 
to him to stand, subject to the order of the Orphans' Court to make distri- 
bution under the terms of the will. Johnston's Estate. 247 

13. Surviving partner. Right of. 

See Debtors and persons liable to account to the estate. Rights of. 
(paragraph 5, supra.) 

14. IVidow. Right of. 

Absence of familiarity with the business transactions in which the de- 
cedent was engaged, cannot be said to militate against the undoubted statu- 
tory right of the widow to administer. Nor is it a fair subject of criticism 
that the widow had, prior to the grant of letters, performed some neces- 
sary acts and made a few required payments to conserve the interests of 
the estate and insure the completion of contracts binding upon it 

Franoe's Estate, 141 



ADMINISTRATION CUM TESTAMENTO ANNEXO. 

In all cases of administration cum testamento annexo unless a legal dis- 
qualification or incompetency in the residuary legatees can be shown, the 
Register is bound to select from among such as apply, and can not pase 
over them in favor of a stranger, even though he be the nominee of a ma- 
jority in interest or number or both. 

The Act of 1832 in giving the right to administration with a will an- 
nexed, where there is a general residue of the estate bequeathed, "to those 
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having the right to such residue/' refers to those having the right of 
property in the residue and not to the trustee of the residuary estate under 
the trusts in the will — the mere possessor of a fiduciary title for the benefit 
of those vested with the real ownership. Hart's Estate, 146 



ADOPTED CHILD. See ADMINISTRATION AND ADMINISTRA- 

TORS, I. 

ANCILLARY PROBATE. 

Ancillary letters granted by the Register of the County of the domicil 
upon false averments of domicil elsewhere are illegal and their grant im- 
provident. McKeown's Estate^ 83 

The mere fact of a pending appeal from a decree of probate made by 
a foreign court of competent jurisdiction will not prevent the Register 
from performing his statutory duty of admitting a legally established will 
to ancillary probate. Where a proceeding involves only the parties and is- 
sues concluded by the record offered, as to them, unless the appeal is a 
supersedeas, the judgment remains in full force until reversed by a higher 
court of competent jurisdiction. Kenhow's Estate 118 

See also FOREIGN PROBATE. Extra-territorial effect of, and 
JURISDICTION, Original probate, Jurisdiction of. 

CAVEATOR, Register of Wills of another county as caveator. 
There is a doubt whether it is not against public policy as tending to 
foster litigation for a public officer of another county than that in which 
a will is offered for probate, to object to such probate, without making it 
appear that the cotmty of which he is an officer or the Commonwealth of 
Pennsylvania has any interest that could in any way be affected. 

Williamson's Estate, 7 

CITATIONS TO PRODUCE WILL. 

Loose declarations of a decedent to a casual acquaintance shortly before 
her death, that her will — the physical existence of which has not been 
shown more recently than about eight years prior to the filing of the peti- 
tion asking for its production, — was in the possession of the respondent, 
who from the facts appeared not to have the slightest motive for with- 
holding it from probate, are, apart from the question as to their legal 
weight or admissibility, not sufficient to raise even a presumption against 
the respondent, much less such conviction as would sustain an order for a 
citation on him to produce the will for probate, an inability or refusal to 
obey which, might subject him to criminal prosecution. 

Bosenbaum's Estate, 77 
One cannot take advantage of his own violation of the established rule 
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of law that the primary jurisdiction for the probate of a will is the court 
of the domicil of the decedent Where, therefore, the will is improperly 
diverted to a foreign jurisdiction by the voluntary act or connivance of 
the respondent the production of a copy will serve the requisite purpose 
and a citation on him to produce it may issue. 

It is immaterial whether the Act of 1832, conferring jurisdiction on 
the Raster at the instance of parties interested to compel the produc- 
tion of an alleged will, is invoked by a person desiring to sustain or to de- 
feat the validity of the instrument The command of the act is "to de- 
posit same for probate," and is a mandate to him withholding the paper. 

>'s Bstato. 88 



CODICILS. See WILLS, 1-5. 

COLLATERAL INHERITANCE TAX. When overpayments of, will be 

refunded. 

Where an erroneous overpayment of collateral inheritance tax has 
been made, based on a supposed valuation of an uncertain partnership in- 
terest belonging to a decedent, which interest subsequent to the pa3rment of 
the tax proved worthless, due to prior improvident investments in real es- 
tate by the firm, and not to any mismanagement of the estate, — a claim for 
the refunding of such over-payment is within the contemplation of the Act 
of June 12, 1876, as amended by the Act of March 25th, 1901, and having 
been presented within six months after the passage of the Act of March 25, 
1901, should be allowed. 

Collateral inheritance taxes under the law of Pennsylvania are taxes 
upon succession and are based upon all property of decedents actually 
passing to persons or bodies corporate other than lineal descendants and 
certain other excepted classes. It is neither just nor legal that the Com- 
monwealth should retain a tax on what never passed. Where no succes- 
sion occurs, no tax accrues. Coffin's Estate, 321 

CONFIDENTIAL ADVISOR. See UNDUE INFLUENCE, 3. 

CONFUCT OF LAWS. See ANCILLARY PROBATE, CITATIONS 
TO PRODUCE WILL, FOREIGN PROBATE and JURISDICTION, i 
and 2. 

CONTINGENT WILLS, What are. See WILLS, 2. 



CREDIBILITY OF WITNESSES. 

A difiference of recollection between two witnesses concerning an unim- 
portant detail is not sufficient to cast doubt upon the credibility of either. 

Kee's Estate, 20 

See also Kartln's Estate, 13 

CREDITORS. Right to administer. See ADMINISTRATION AND 
ADMINISTRATORS, 3 and 4. 
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DEBTORS AND PERSONS LIABLE TO ACCOUNT. Right to ad- 
nUnister, See ADMINISTRATION AND ADMINISTRATORS, 5. 

DOMICIL. 

Domicil is a place where one goes to live permanently and establish a 
home, to which, after absence, he would return. 

Under the law, a change of domicil, and especially a domicil of origin, 
must be made, animo et facto, and unless it can be shown by clear and 
satisfactory evidence that the decedent intended to abandon her domicil of 
origin, the presumption of its continuance would have to be overcome by 
the strongest kind of testimony. 

The intention in going to a new habitation not to live there, but to die 
there, without intending to abandon the domicil of origin, would seem to 
negative all principles involved in a change of domicil. 

Where, therefore, an aged woman, who was bom and for nearly sev- 
enty years resided in Philadelphia County not expecting to live more 
than a few months, removed to Bucks County in order to spend her few 
remaining days in preparing certain real estate she owned there for the 
purposes to which she intended to dedicate it by will, it was held that, at 
the time of her decease, fourteen months after the removal, the deceased 
was a resident of Philadelphia County and that her will was properly 
offered there for probate. WilliaiaBon's Estate^ 7 

In a strict and legal sense that is properly the domicil of a person where 
he has his true, fixed, permanent home and establishment, and to which 
whenever he is absent, he has the intention of returning. 

The doctrine that the domicil of origin "easily reverts" applies to inter- 
state questions as well as international ones; and upon the abandonment 
of a domicil in one State, with the intention of resuming the native domi- 
cil in another, the domicil of origin is immediately reacquired. 

The character of the residence can form no important part in fixing 
the domicil unless it is such as to rebut the presumption of a fixed inten- 
tion to remadn. It is, therefore, immaterial whether a person lives in a 
hired house, a boarding house or his own dwelling. 

The mere fact that a person dated a paper at a particular place be- 
cause she thought that for certain business reasons it should be so dated, 
or because she was told to do so by a third party in whose judgment it 
was the deceased's domicil "in law," is immaterial if such place was not 
in fact her domicil. 

Except in the case of a return to the domicil of origin, a domicil once 
acquired remains until a new one is actually acquired facto et animo, 
and the burden of proof is on the party alleging the change. 

While the declarations of a decedent as to his or her domicil are ad- 
missible to illustrate intention, they are entitled to but little weight as 
evidence when conflicting, contradictory and antagonistic to the conduct 
of the deceased. Acts are always stronger than declarations, which are 
often impressed with the character of the particular mood of the man when 
he uttered them colored more or less by the medium through which they 
come, and which depend altogether upon the recollection of witnesses. 
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Where it appears from the last will and testament or other proper 
sources, that the intention of the testator was not to confer general powers, 
but to commit the care and disposition of the portions of the estate named 
in the various instruments which together constitute the will, to the respec- 
tive persons therein nominated, letters testamentary may issue to such per- 
sons for limited purposes "according to the tenor" of the instruments ap- 
pointing them. 

Hanbest's Estate, 65 



FIT AND PROPER PERSON. Grant of letters to. See ADMIN- 
ISTRATION AND ADMINISTRATORS, 3 and ;• 



FOREIGN PROBATE. Extra-territorial effect of. 

Foreign wills properly exemplified, must be admitted under the pro- 
visions of the Constitution of the United States to record in other States 
as muniments of title to real estate or for the purpose of securing grants 
of ancillary letters for the administration of a testator's assets in as many 
States as he may have left property, where the sufficiency of such wills for 
the purposes of title and distribution may be passed upon; but only in the 
forum of the domicil can the validity of the will be determined for the pur- 
pose of probate. 

A decree of probate without notice to the next of kin, not made by 
the court of the domicil of the decedent, is a decree in rem and local in its 
operation. Full faith and credit is given to such decree under the Con- 
stitution of the United States, when it 'is left where it is found — local in 
its operation. 

The Act of 1832 providing for the admission to record of authenti- 
cated copies of wills executed and proved according to the laws of other 
States, relates only to wills proved in a court to which the jurisdiction to 
make original probate in the case properly belongs under the established 

rules of law. 

McKeown's Estate, 83 



A foreign record of probate complying with every requirement of the 
Act of March 15, 1832, is entitled to record here unless it is clearly 
established that the court whose judgment it purports to set forth was 
without jurisdiction, — ^the absence M which may be shown by collateral 
attack; and since "domicil" is the test of primary jurisdiction in probate 
proceedings, such attack is successfully made by the offer of competent 
evidence that the jurisdictional fact of domicil as asserted by the foreign 
court did not exist. Mere naked and unsupported denials of domicil as 
against the solemn judgment of a court of record after due notice and 
trial are, however, insufficient 

Eershow's Estate, 118 
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A permanent change of residence on account of ill health may work a 
change of domicil, it is true, but in such case as in all others, such a change 
in fact and intention must be clearly shown. HdKeown's Estate 236 

4 

To prove a change of domicil the law requires something more than 
a "mere residence," there must be a residence "coupled with intention," 
and that intention must have some positive manifestation. An established 
domicil adheres until an intention to adopt with an actual adoption of a 
new one is shown. Johnston's Estate, 247 

See also Hell's Estate, 196 

DUPLICATE WILLS. See WILLS 3. 

EXECUTION OF WILLS. Signing at the end thereof. See WILLS, 
5. Signature part of attestation clause. 



EXECUTORS. 

An executor derives his title to office not from operation of law, but 
by appointment of the testator; and while the court in appointing an ad- 
ministrator to an office created by law will have due regard to his com- 
petency as defined by the courts of the Commonwealth in the absence of 
statutory limitations, in no decided case in Pennsylvania has this doctrine 
been applied to defeat the absolute right of a testator to choose the instru- 
ments for executing his testamentary bounty. 

The alleged hostility and antagonism of an executrix to the estate of a 
deceased by reason of the pendency of a suit against her in equity to have 
a conveyance of real estate made by the decedent in her favor about a 
month after the making of the will and recorded but one day prior to the 
death of the testatrix, set aside as having been obtained by fraud and un- 
due influence is, therefore, not a legal disqualification in Pennsylvania to 
the grant of letters to such executrix appointed by will duly probated. 

Miller's Estate, 192 



EXECUTORS "ACCORDING TO THE TENOR." 

Where a testator by his ^ill appoints one person "executor with full 
power to give title, &c., solely to the real estate," and another, "execu- 
tor for all else," — especially where the nature of the will seems to indicate 
a purpose to clothe the executor of the real estate with a power of sale, — 
letters testamentary should issue to both for limited purposes "according to 
the tenor" of the will. 

The powers and duties of an executor under a will must be defined by 
the Orphans' Court, and it would be an unwarrantable exercise of power in 
any Register subject to Pennsylvania law to refuse letters to an executor 
specifically named as such in a will. Wood's Estate. 137 
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See also ANCILLARY PROBATE and JURISDICTION. 

FORGERY. 

1. In general. 

There are few things more di£Bcult to prove than an all^^tion of 
forgery of a signature made by mark, and the widest latitude should be 
given in civil tribunals where such an issue is on trial; but where giving 
to the caveator the fullest benefit of every contention from the evidence 
there would only be presented a case of bare suspicion, a chancellor would 
not be justified in sustaining the verdict of a jury against the will based on 
such evidence. Xartiii's XsUtd^ 13 

2. Issue devisavit vel non. When granted. 

Wbere the weight of evidence is so clearly on the side of genuineness 
of the signatures on the will offered for probate, that a trial judge could 
not do otherwise than set aside a verdict which might be rendered 
against the will by a jury, as contrary to the evidence and the weight of 
evidence, no substantial dispute exists which should be the subject of an 
issue. 2^0 Bitete, 20 

Where upon contest of a will on the grounds of testamentary incapacity 
and forgery, the preponderance of the proponent's testimony, most of it 
entirely disinterested, over that produced by the caveator, much of which 
was tinged with interest, was so great as to leave no latitude for a verdict 
against the will if rendered by a jury, the caveat was dismissed. 

Xiagnire's Birtata, 276 

3. Internal evidence of will. 

The internal evidence of a will may raise such a doubt as to the cred- 
ibility of the witnesses produced in support of its due execution as to 
justify an issue to the Common Pleas, although apart from such internal 
evidence no testimony is adduced which throws more than a bare suspic- 
ion on its validity. 

Where, therefore, it appeared that the handwriting in the body of the 
will bore a striking likeness to the signature of at least one subscribing 
witness, and that the alleged signatures of both subscribing witnesses were 
dissimilar from their unquestionable signatures made by them in the pres- 
ence of the Register, an issue d v. n. was awarded to the Common Pleas 
although the other evidence produced merely raised a bare suspicion against 
the validity of the instrument. Martin's BsUte, 13 

GIFTS MORTIS CAUSA. See 

Oaont'a Estate, 316 

HOSTILITY OF INTEREST. As affecHng right to admitUster, etc. 
See ADMINISTRATION AND ADMINISTRATORS, 5, 6 and 7, and 
EXECUTORS. 
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INFORMAL WRITINGS. As zvOls. See WILLS, i, 4 and 11. 

JURISDICTION. 

I. Origifutl probate. Jurisdiction over. 

It is a well-settled rule of international law that the jurisdiction to de- 
termine the validity or invalidity of a will and to grant primary letters, 
belongs exclusively to the court of the domicil of the testator, and this 
jurisdiction is not taken away by the circumstance that the original will 
has been proved elsewhere. MoKeawn's Estate, 83 

A decree of probate made by a court of the domicil of the testator is 
conclusive for the purposes of probate against the whole world and a 
fortiori conclusive in all states of the Union under the Constitutional 
clause providing that ''full faith and credit shall be given in each state 
to the public acts, records and judicial proceedings of every other state." 

Sershow'B Estate, 118 

3. Register of WiUs, Jurisdiction of. 

The Register sitting as a probate court has no jurisdiction to construe 
the provisions of a will. Wood's Estate, 137 

The Register alone having original jurisdiction in probate proceedings 
and the appellate tribunal being, therefore, without power to establish 
the validity of a later will, it follows that unless the power exists in the 
Register to probate such later will, the same could never become opera- 
tive to defeat the earlier instrument which it revokes. This necessarily in- 
volves a decree of probate, and the entering of such decree legally nulli- 
fies the prior decree, and the formal vacating of it in words is but the 
mere physical expression of a legal result, and not an exercise of judicial 
power in the Register to review his own decision. 

KerslLow's Estate, 118 

See also ANCILLARY PROBATE and FOREIGN PROBATE, 
Extra-territorial effect of. 

LATER WILL. See JURISDICTION, 2. WILLS, 3 and 10. 

LETTERS AS WLLS. See WILLS, 4 and 11. 

LOST WILL. See WILLS, 7. 

NOMINEES OF NEXT OF KIN. Right to letters, etc. See AD- 
MINISTRATION AND ADMINISTRATORS, 2, 5, 7, 10 and n. 

NON-RESIDENTS. Right to administer. See ADMINISTRATION 
AND ADMINISTRATORS, 10 and 11. 

NUNCUPATIVE WILL See WILLS, 8. 
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PARTNERS. Surviving, Right to adnUmster. See ADMINISTRA- 
TION AND ADMINISTRATORS, 5. 

REVOCATION OF WILLS. See WILLS, 10. 

SEPARATE PAPERS. ConsHtutmg will See EXECUTORS, AC- 
CORDING TO THE TENOR WILLS, 3 and 4. 

SUBSCRIBING WITNESS. Death of. EWect of signatyre in proving 
testamentary capacity. See TESTAMENTARY CAPACITY, i. 
WILLS, 9. 

TESTAMENTARY CAPACITY. 

1. In general. 

A man of sound mind and disposing memory is one who has a full 
and intelligent knowledge of the act he is engaged in, a full knowledge of 
the property he possesses, an intelligent perception and understanding of 
the disposition he desires to make of it, and the persons and objects he 
desires shall be the recipients of his bounty. 

Eccentricities of manners, habits, dress or beliefs, even if they spring 
from admitted delusions, throw little light upon the question of the testa- 
trix's ability to make a will. The question is to be determined by her 
knowledge of the character and value of her estate and appreciation of the 
purposes to which she proposed to apply it. Burke's Estate. 169 

Neither age, nor sickness, nor extreme distress, or debility of body, will 
affect the capacity to make a will, if sufiicient intelligence remains. 

A legal presumption of mental capacity arises upon proof of due exe- 
cution by two competent and disinterested witnesses who testify together 
with the scrivener that at the time of execution the deceased was, though 
physically weak, of sound mind, intelligently appreciating the nature of the 
act she was about to perform and capable of exercising dominion over her 
property and its disposition. Brogan's Bstate, 69 

A tendency toward immorality in the conversation of a man advanced 
in years does not warrant a deduction of mental impairment; nor does 
mere vacillation of thought evidenced by repeated changing of the sub- 
jects of conversation, standing alone, indicate dementia unless exhibited in 
prpnounced degree. Ouinpert's Estate, 100 

The presumption of law is that each subscribing witness by affixing his 
name to the will as witness thereto testifies that at the precise time of exe- 
cution of the will the testator was of sound mind. 

Braper's Estate^ 287 

2, Burden of proof. 

Where testamentary incapacity is alleged, the burden of proof is upon 
those alleging it to overcome the legal presumption of capacity by show- 
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ing that the testator at the time he executed the testament did not fully 
know and realize the nature and extent of his property, those who were 
the natural objects of his bounty, and the disposition he desired to make of 
his earthly possession. Mere proof of physical weakness coupled with im- 
pairment of mental vigor is not sufficient. Crosettl's Estate, 282 

Testamentary capacity is the normal condition of one of full age; and 
the af&rmative is with him who undertakes to call k in question, and this 
affirmative must be established, not in a doubtful, but in a positive manner. 

Van Kirk's Estate, 130 

If the condition of mental incapacity be once established, the burden of 
showing such a distinct lucid interval as is recognized by law, is shifted 
to the proponent. Bapelye's Estate, 50 

Where insanity has been legally established prior to the time of the ex- 
ecution of the will, the burden of proof is upon the proponents to show 
that the will was executed during an undoubted lucid interval. 

The requirement of proof upon the proponent is not alone to establish 
lucid intervals, but that this lucidity of mind existed at the very time of 
the execution of the will. Draper's Estate, 287 

The burden of proof is upon the party alleging insane delusion and when 
a previous finding of lunacy is annulled by a formal decree of court prior 
to the date of execution, the burden of proof is not shifted. 

Gnmpert's Estate, 100 

3. Expert Testimony. 

Not so much weight can be given to purely expert testimony based on 
hypothesis, as to the testimony of physicians who were competent not only 
as experts, but whose evidence was based on actual observation, personal 
attendance and technical diagnosis. Bapelye's Estate 56 

While expert testimony is in many instances of the greatest aid in de- 
termining complex questions arising from unknown or only partly known 
situations, or in inquiries involving scientific or psychological problems, 
etc., such expert testimony has little value where the facts and circum- 
stances are clearly known and the acts performed positively ascertained 
from witnesses who testify from actual observation and personal knowl- 

^^^^' Brogan's Estate, 60 

The opinions of experts, as opposed to the narration of facts by eye wit* 
nesses, cannot be said to raise a material issue, especially, in a case where 
other experts, of equal standing in the profession, hold opposite views. 

Van Kirk's Estate, 180 
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The mere hypothesis of expert physicians has generally but little weight 
when opposed by a statement of actual conditions given t^ a reputable phy 
sician in charge of the patient; but when these conditions are analyzed 
in conjunction with a proper conclusion regarding the mentality of the 
patient differing from the one held by him, such expert testimony becomes 
of real and material importance. Wills'* Estate 253 

Opinion evidence is often helpful, particularly in the absence of di- 
rect evidence of the conditions immediately surrounding the execution of 
wills. But such evidence based upon hypothesis cannot be permitted to 
destroy or even weaken the effect of the affirmative evidence based upon 
facts established by the credible testimony of witnesses who were present 
and saw and heard all that took place, who positively and without the 
slightest doubt testify to the capacity of the testator to make a will and 
whose testimony derives the added force of expert knowledge of a degree 
not in any wise less than that claimed for the opinion experts. 

Draper's Estate, 287 

4. Insane delusions. 

A delusion is "a creation purely of the imagination such as no sane man 
could believe," and where a testamentary disposition is controlled by such 
delusion, it cannot be admitted to probate. But in order to sustain a ver- 
dict against a will because of a clause therein, on grounds that the tes- 
tator suffered from monomania on a particular subject, it is necessary to 
adduce evidence that could cause a reasonable man to conclude that the 
clause was flagrantly unnatural and the existence of the subject matter 
logically impossible or at least improbable, and it must further appear 
that the insane delusion influenced the testator's disposition. 

Ghimperf s Estate, 100 

A will which may be inferred to be the direct offspring of an insane 
delusion is invalid, though in all other respects — ^memory, judgment and 
ability to conduct business generally — ^the mind of the testator may appear 
to be unimpaired. The question as to mental condition is one of degree 
to be solved in each case by the jury. Wills's Estate 253 

5. Internal evidence of will. 

The mere fact that the will was >*Titten wholly by the decedent, couched 
in clear and apt language, leaving her property in trust for the benefit of 
her daughter, is not under the facts of this case "a silent and convincing 
witness" of her testamentary capacity, although it might well stand as 
such a witness of the testator's bounty when made without coercion or 
subjugation to the will of another. 

Mller's Appeal, 43 Pitts. L. J. 428, distinguished. 

Bapelye's Estate, 56 

6. Issue devisavit vel non. When granted. 

An issue devisavit vel non is not a matter of right and should only be 
granted where, after a consideration of all the pertinent evidence, and as- 
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suming that a verdict of a jury based thereon had been found against the 
proponents of the alleged will, the Court would sustain such a verdict. 

Burke's Estate, 159 

• 

Where there is such evidence of general mental incapacity as well as of 
insane delusions that were a jury to render a verdict against the will a trial 
judge after a review of the whole testimony would sustain the verdict, an 
issue deznsavit vel non should be awarded to the Common Pleas. 

WUls'B Estate, 253 

An issue to determine the disputed question of mental capacity is of 
right, where under the evidence a verdict of a jury against the will could 
not be set aside, even though sitting as a juror the Register should unite 
in a verdict surtaining the will. Baprtye's Estate, 56 

Where in an issue presented as to the mental capacity of an alleged 
testatrix, the evidence, if believed by a jury, would justify a verdict against 
the will which could not be set aside, an issue to try disputed matters of 
fact is of right, even though, sitting as a juror, the Register would unite 
in a verdict sustaining the will. Hasson's Estate 45 

If the testimony is such, that, after a fair and impartial trial resulting in 
a verdict against the will, the trial judge would feel constrained to set the 
verdict aside as contrary to the manifest weight of the evidence, it cannot 
be said that a substantial dispute has arisen for the determination of which 
an issue should be directed. ybh Kirk's Estate, 130 

See also Brogan's Estate, 65 
Draper's Estate, 287 

TESTAMENTARY INTENT. See WILLS, 11. 



UNDUE INFLUENCE. 

I. In general. 

Undue influence is ''some physical or moral coercion which destroys the 
free agency of the testator at the time when the will is made.'' 

Loug-hran's Estate, 205 

Even though a will be made revoking another made only ten days be- 
fore, yet unless testamentary incapacity or coercion — in the legal sense 
of the term-~be shown, the change must be ascribed to reasonable causes, 
or to caprice arising from unexplained but not abnormal impulses. There 
must be either testamentary incapacity or a present constraint. 

There must be proof of something more than mere solicitation to sus- 
tain an alllegation of undue influence. Even importunate persuasion from 
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which a delicate mind would shrink, will not invalidate a devise. There 
most be proof of coercion, fraud, threats or misrepresentation. 

Clanoey's Bstate, 113 

Reconciliation between husband and wife in the hour of impending death 
and contemporaneous with the making of the will is but the natural, hu- 
mane and laudable impulse at such a time, and does not indicate much op- 
portunity for the exercise by the wife of '*the artifices, devices, flatteries, 
or coercion" which amount to undue influence in the law. 

O'Naill's Estate, 30 

The mere fact that an individual accused of undue influence does not 
personally take an excessive amount under a will is not of moment, if it 
can be reasonably shown that such person deflected the bounty of the tes- 
tatrix in any specific direction. If the free agency of the testatrix was de- 
stroyed by undue influence, so that she made a will contrary to her judg- 
ment and intention, it is immaterial by whom such influence was exercised. 

liOUgliran'B Estate, 206 

2. Burden of proof. 

The substantial disposition of a testator's estate to his blood and family 
casts upon the caveator the burden of showing undue influence by direct 
and positive evidence. O^NeHl's Estate, 30 

See also ConHdential Relations (infra). 

3. Confidential relations. 

The rule of law which in contests on the ground of undue influence 
shifts the burden of proof where a confidential adviser takes a benefit under 
a will which he has written, is applicable only where at least a partial men- 
tal impairment is shown, even though such impairment is not sufficient to 
create testamentary incapacity, and where it further appears that such con- 
fidential adviser took a large benefit to the exclusion of near kin or others 
more dependent upon the bounty of the testator. Eirth's Estate, 108 

In the case of an old and mentally weak man, disposing of his estate 
in favor of his confidential adviser, even though such mental weakness is 
insufficient to create testamentary incapacity, the general rule that testa- 
mentary capacity and knowledge of the disposition made are presumed 
does not apply. It must be shown affirmatively that the alleged testator 
had full understanding of the nature of the testamentary act. 

"LovLghraji^u Estate, 205 

• 

The burden of proof in the contest of a will on the ground of undue in- 
fluence rests upon those alleging it, and in order to shift the burden under 
the rule of Cuthbcrtson's Appeal, 97 Pa. 163, it must appear, first that the 
alleged testator was "weak in mind, whether arising from age, bodily in- 
firmity, great sorrow or other cause," and second, that the will or codicil 
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in question was procured through the instrumentality of a confidential ad- 
viser who received a large benefit under it. 

Where not the slightest degree of mental impairment is shown, and the 
alleged confidential adviser appears neither to have stood in such relation 
to the decedent nor to have taken any substantial benefit under the instru- 
ment drawn with her aid, the burden rests upon the caveator to produce 
evidence of undue influence which might serve as a basis for a verdict 
against the will which could not be set aside. Eckstein's Estate. 267 

4. Declarations of testator. When admissible in evidence. 

In order that declarations of the testator not made at the very time of 
the execution of the will may be considered at all in an issue involving un- 
due influence, there must be proof of every fact and circumstance indicat- 
ing circumvention or fraud in the procurement of the will, for such dec- 
larations are received not as proof of the fact, but to show that there are 
grounds for apprehending the possibility for exercising undue influence. 

O'KelU's Estate, 30 

I 

5. Internal evidence of will, in questions of. 

In determining whether there is evidence of the exercise of undue influ- 
ence, the intrinsic and internal evidence of the will itself is competent and 
proper for the consideration of a jury. Loughran's Estate, 206 

The substantial disposition of a testator's estate to his blood and fam- 
ily, casts upon the caveator the burden of showing undue influence by di- 
rect and positive evidence. This not having been done, the provisions of 
the will are unimportant. It is only when a testamentary disposition is 
made grossly unequal, unreasonable and inconsistent with the testator's 
duty to his family and there is doubt whether such disposition was induced 
by the undue influence alleged, that the testamentary dispositions are to be 
considered in connection with the evidence touching upon these matters. 

(VNeUrs Estate, 30 

The contents of a will by which a testator disposes of a tenth of his 
estate to his intimate friend and legal adviser, and the residue to a close 
relative of his deceased wife, who had cared for the latter until her death 
and had thereafter continued the sole care of the testator who had become 
blind and weak in body, are not to be viewed with suspicion as unjust or 
tmnatural, though such disposition excludes collateral relatives distant in 
the fourth degree. Firth's Estate, 108 

6. Issue devisavit vel non. When granted. 

Where the preponderance of evidence as to testamentary capacity is so 

patent, and the testimony relative to alleged undue influence so utterly 

lacking that it would be impossible justly to sustain a verdict thereon 

against the will, an issue d. v. n. must be denied. ^ , _,_^ ^ ,,« 

^ Clancey's Estate, 113 

Where the principles of law involved as applied to the facts in evidence 
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would not permit the verdict of a jury against the will to stand, there is no 
substantial dispute for the determination of which an issue can be awarded. 

Flrth'8 Estate, 103 

Where, even eliminating the question of confidential relations from the 
case, the testimony of the contestants if believed by a jury, might serve as 
a basis for a verdict against the will which a chancellor ought not to dis- 
turb, an issue should be granted to the Common Pleas to try the question 
of undue influence before a jury. Loughran's Estate, 206 

Where the testimony produced to establish undue influence, although 
somewhat contradictory, is such that, in view of the unusual facts of the 
case and the incomprehensible motives of some of the parties to it, it might 
serve as a basis for a verdict against the will which could hardly be dis- 
turbed, an issue should be granted to try that matter along with the ques- 
tion whether the will continued in existence unrevoked until the dece- 
dent's death, upon which latter question caveator has established his right 
to an issue. Tickiuar's Estate, 225 

7. Misrepresentations constituting undue inHuence. 
Misrepresentations made to a testator before the making of a will, as 

to a son whom he expressly disinherited by it, if believed by a jury to have 
been actually made, might alone constitute an influence undue in the l^;al 
contemplation of the word. Tioknor's Estate, 225 

8. Presence of legatees at execution as creating presumption of wndue 
inHuence, 

The facts that one legatee to the extent of one-twelfth of the estate 
was in the house, and that another to the extent of one-eighth of the estate 
was in the room at the time of execution, create no presumption of undue 
influence or fraud on their part Vkh Kirk's Estate, 130 

WIDOW. Right to administer. See ADMINISTRATION AND AD- 
MINISTRATORS, 9, II and 14. 



WILLS. 

I. Codicils to wills. 

An undated and informal writing alleged to be a codicil to a dated and 
formally executed will, with which it is inconsistent to the extent that it 
names another executor who would either supersede the executor named 
in the will or divide the ofiice with him, will not be admitted to probate 
where the extraneous evidence as to the time and manner of its execution 
is vague and unsatisfactory. 

Semble: There might be cases in which the evidence would point to a 
conclusion so positive that a Court would permit the establishment of an 
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undated codicil to the limitation or even to the entire revocation of an in- 
strument bearing a specific date. Laraason's Bstate, 106 

2. Contingent or conditional wills. 

The strong tendency of the courts is to construe wills as unconditional; 
and if by reasonable interpretation the language will be regarded as mean- 
ing that the testator referred to the contingent event as the reason merely 
for making a will rather than as a condition to its operation as such, it will 
be held unconditional. Tuxner'B Betate, 262 

3. Date. Papers bearing even date. 

Two testamentary papers of the same date, neither of which can be 
proved to be the last executed, are presumed both to have been executed 
on that date, and must so far as they are consistent, be upheld as the will 
of the decedent for which purpose both must be admitted to probate ex 
necessitate. The unquestioned provisions of both documents must not be 
permitted to fail nor the clear intention of the testator defeated by refusing 
the probate which alone can give the Orphans' Court jurisdiction to con- 
sider the effect of the instruments and resolve upon their proper construc- 
tion. 

Whether the respective residuary clauses (in which occurred the only 
variance between instruments otherwise practically identical) can be 
reconciled; whether the one paper signed in lead pencil was deliberative 
only, and the other paper signed in ink intended as final, etc., are ques- 
tions which the Court of distribution must determine from both papers. 
Even if the residuary clauses be held void, it is entirely immaterial to the 
only question within the Register's jurisdiction — which relates only to the 

probate. Ocnudnery's Batate, 173 

4. Form of. What constitutes a will. 

An instrument intended to take effect only upon the death of the one 
making it, is a testamentary writing; and if the executicm thereof can be 
duly proved according to our statutes, it should be admitted to probate 
as a last will and testament without regard to the form of the paper, if it 
be not revoked by a later will. Haiib6Bt*8 Estate, 66 

The probate of three holographic, separate and undated papers found ly- 
ing together in a book after the death of the decedent, the order of whose 
origin cannot be shown, will be refused where one of them is without signa- 
ture and the other two although signed are wholly lacking in disposition 
or testamentary character and are neither connected with the unsigned 
paper in their internal sense by coherence or adaptation of parts, nor con- 
tain any specific reference to such unsigned paper. 

Weaver's Estate, 154 

No particular form of will is necessary. Any duly executed writing ca- 
pable of intelligent construction, intended to take effect as the disposition of 
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a man's property after his death, may be admitted to probate as his testa- 
^^^' PiUdnfiTton's Bstate, IW 

It is well settled that the mere fact that a testamentary writing is in 
the form of a letter will not invalidate it as a will, provided it contains 
intrinsic evidence of its testamentary nature, or can be shown by collateral 
and extrinsic evidence to have been executed animo testandi. 

Johxiston's EiBtate^ 247 

Where from the paper offered for probate it appears that death is to 
operate as a transfer of the gift to the beneficiary indicated therein, and 
that the instrument was executed in order to insure the benefit of the gift 
to the legatee at a time when the testator should be incapable of personal 
action, such document contains all the essential elements of a testamentary 
disposition and is entitled to probate notwithstanding its extreme infor- 

n^Jity- Tumert Estate, 262 

Where, although there is no inter-dependence between the text of dif- 
ferent sized leaves which make up an instrument offered for probate, 
there appears to be that consistency, "coherence and adaptation of parts," 
which has been laid down as the test in such cases, and the sheets are all 
physically connected with one another by pin and thread and signed at the 
end thereof, the caveators must affirmatively establish fraud in order to 
defeat the provisions of such instrument, provided, of course, it is proved 
according to the statute. Berwick's Estate, 310 

5. Formal execution of wills. Signing "at the end thereof" 
Where a paper offered for probate as a last will and testament contains 
unsigned testamentary provisions written after the formal signature to the 
will, — in the absence of evidence to show that such additions were made 
subsequently to the execution of the will, they will be presumed to have 
formed part of the paper as originally written, and such will, not being 
signed at the end thereof cannot be admitted to probate. Where, however, 
there is evidence to prove that the additions below the signature were made 
subsequently in point of time, no matter how brief the interval, such addi- 
tions will be held to be unsigned codicils, which, being defectively executed, 
have no force under the law, and cannot be held to operate as a revocation 
of a perfectly executed will, which can only be accomplished in the statu- 
tory manner. Nagle'B Bitate, 26 

There is no basis for considering an attestation clause so vitally con- 
nected with the body of the instrument as to annul its validity either by 
arbitrary position qua the signature or entire absence. 

Where, therefore, in a holographic will, the testator wrote the attes- 
tation clause across the entire page, incorporating his name therein as 
part of the context, but interrupting the continuity of the language by the 
word "signed" as an introduction to his signature, thus signifying a specific 
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intent to have that signature considered as the real act of execution, it was 
Held: That such will w^s properly signed "at the end thereof." 

Lerwallen'8 Estate, 151 

6. Incorporation by reference. 

The legal force of a "memorandum** bearing upon its face evidence that 
it was meant to apply to a then existing will can only extend to such paper 
as was then in existence, unless specifically incorporated by direct refer- 
ence or necessary implication in a subsequently executed will; and such 
paper is therefore revoked by subsequently executed testamentary instru- 
ments not only failing so to incorporate it, but on the contrary containing 
clauses expressly revoking all former wills. Cousinery's Estate, 173 

7. Lost wills. 

The contents of a missing will may be admitted to probate upon clear 
proof of the valid execution of the will by the testator, and that it existed 
unrevoked at the time of his death. 

Where the material provisions of a missing will are not disputed and 
a memorandum of them written by a reputable member of the bar at the 
dictation of the deceased and of undoubted authenticity, has been offered 
in evidence, the contention that the contents of such will have not been 
sufikiently proved has no merit. 

The presumption that a missing will which remained in the testator's 
custody or cannot be traced out of his possession was destroyed by him 
animo revocandi, is a natural one and may be rebutted by stronger evidence 
producing moral conviction that the act was not done by the testator or 
not with an intent to revoke. 

It is not, however, enough to show that some one other than he had the 
opportunity to destroy it, even though there may have been a motive on 
the part of the person suspected. 

Whether the evidence is sufficient to overcome the rebuttable presump- 
tion of revocation is a question for the jury whenever such a dispute exists 
that a verdict either for or against the will would hardly be set aside as 
contrary to the manifest weight of evidence. Ticknor's Estate 225 

8. Nuncupative wills. 

Where a nuncupative will was alleged to have been made by a dece- 
dent only six days after her admission to the hospital where she died and 
fully four days before her decease, it appearing that the decedent would 
have been perfectly capable of formally executing a will up to the day pre- 
ceding her death, it was 

H«ld: That such alleged nuncupative will was not entitled to probate. 

The statutory provision requiring such wills to be made "in the house of 
his habitation or dwelling, where he has resided for the space of ten days 
or more, next before the making of such *will,* " is undubitably applicable 
to such a case, for it cannot be reasonably asserted that the decedent was 
"surprised by sickness, being away from his own house, and died before 
returning thereto." 

Wlhile the statute speaking in general terms allows such will to be made 
in the last sickness, without specifying the degree of urgency, yet from 
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the clause which requires the act to be done in the house of the testator's 
habitation or dwelling, except where such person shall be surprised by sick- 
ness abroad, it may be inferred that the compilers of the statute contem- 
plated a state of illness so violent as to deprive the patient of power to 
comply with the general regulation. Lynch'a Estate, 184 

9. Proof of execution. 

Probate of separate papers of testamentary character, sent anonymously 
through the mails and purporting to be signed by a decedent, was refused 
where the papers in question were not proved by the testimony of two 
credible witnesses and so failed to meet the requirement of the Act of 
1832 governing the probate of wUls. Hutchinaon^s Estate, 74 

Where the subscribing witnesses are unable to recall whether the paper 
which they subscribed bore the signature of the decedent or not, but neither 
of them denies that such signature is there nor attacks the testamentary 
capacity of the decedent, the will must stand as sufficiently proved in the 
absence of conflicting evidence. 

A subscribing witness's testimony against the will is never to be greatly 
relied on as he thereby in effect stultified himself in the eyes of the court. 

A will is sufficiently proved without the testimony of the subscribing wit- 
nessses where two competent witnesses testify with undubitable certainty 
to the handwriting and signature of the decedent. 

See also Beawick's Satate, 310 

Lewallan'a Batate, 161 
Draper'a Batate^ 287 

10. Revocation. 

A later will, though well executed, does not revoke an earlier one with- 
out express words of revocation except by being inconsistent with it; and 
where a former will is not inconsistent with a later one, they must stand 
together, and together be admitted to probate as the last will and testa- 
ment of the decedent. Haabeat'a Eatate, 66 

Even though the sole beneficiary under a will predeceased the testator, 
the parties entitled to the estate under the intestate law have a right to ask 
for its probate as a protection against any possible testamentary disposi- 
tion of prior date that might thereafter be produced and which would be 
revoked by it whether it contained an express clause or not 

VM*m Estate, 1^6 
See also Larasson's Estate, 106 

11. Testamentary intent. Proof of, by extrinsic evidence. 

In erder for a paper to constitute a valid will, it must not only conform 
to the statutory requirements in the matter of execution, but must also be 
evincive of the testamentary intent of the deceased. It is not enough that 
the paper show an intent to dispose of property in a particular way upon 
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the death of the testator; it must in addition appear that the testator 
nuttmt that paper to be the evidence of such intent and to form the basis 
for the posthumous distribution of his estate. 

Under the Pennsylvania decisions extrinsic and collateral evidence is 
admissible to establish such intent : and semble, where the language of the 
paper offered for probate is not inconsistent with the existence of such 
present testamentary intent, the evidence requisite to establish the animus 
testandi need not measure up to the statutory requirement of two compe- 
tent witnesses in proof of execution. Pilkington's Bstato, 199 

Instruments which are intrinsically inconsistent with a final testamen- 
tary act, and which upon their face seem to negative a completed testa- 
mentary disposition, can only be established as valid wills by the clear evi- 
dence of two competent witnesses; but instruments which are not incon- 
sistent with such a final testamentary act, but which, judging frcMn their 
language alone, may have, or may not have been intended as a posthumous 
disposition, may be established as wills by evidence which falls short of 
the statutory requirements in proof of execution. 

Probate will not, therefore, be granted of a paper which on its face is 
the opposite of dispositive being merely a letter and the copy thereof, ad- 
dressed to an attorney directing him to draw up a codicil according to its 
terms, on the testimony of but one witness, who is the sole beneficiary 
thereunder coupled with the endorsement, "Copy of codicil to my will," 
written upon the envelope enclosing the document, in itself so equivocal 
that even reading it in connection with and as part of the paper in question 
the necessity of proving its testamentary character by extrinsic evidence 
still remains. 

Where the testimony of the sole witness produced by the proponents of 
the alleged codicil is counterbalanced by the testimony of the witness pro- 
duced by the contestants the discussion of the case is reduced to the purely 
legal question whether the documents offered constitute a will in the ab- 
sence of extrinsic evidence; and where on their face they are inconsistent 
with a testamentary intent that question must be decided in the negative. 
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Where an instrument is not upon its face inconsistent with a final tes- 
tamentary intent, such testamentary intent may be proved by evidence which 
falls short of the statutory requirement of two witnesses in proof of exe- 
cution and is sufficiently established by evidence of clear and uncon- 
tradicted declarations made by the decedent to one witness at the time the 
paper was written and executed, that it was his will, and his statements to 
other persons but a short time thereafter that he had made such a will, 
coupled with the circumstance that he retained possession of the stock and 
judgment bonds disposed of by the paper, enjoyed the dividends paid on 
the stock, which stood in his name, and executed such acts of uncontrolled 
ownership as a sale of some of the shares of the stock, thereby rebutting 
any intention to make a present gift of the chattels. 
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